Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



THE 



CODE OF PROCEDURE 



OP THE 



STATE OF NEW YORK, 



AS AMENDED TO 1862. 



WITH THE 



RULES OF COURT AND APPOINTMENTS OF TERMS, 



■ ••«, 

• - • • •• • : *. * 






AN INTDEX. • 



« > < 



• . • 



: • • . • • • . • 1 

• • •• . ■ 

• \-.' - • : ' .. 

• ' • • • , 



EDITED BT 

JOHN TOWNSHEND, 

Editor of ^'Yoorhiks* CJode," Ac, Ac. 




NEW YORK : _ 

qi&mjSB a diosst; 

412. PUBIISHBB. 

1862. 



^: 



* THK ^EW YORK I 

:?>aBuc library! 
752341 ^ 



Vh 






y !o 



Entered according to Act of Qpngress, in the year 1862, by 

•.; *•'.* * •JOHN'S. 'VOORHIES, 

•••!•.• 

in th^Cfefk^ Office of the District. Court of the United States for the Southern 

. .' c i)i»krlct of New York. 
, . • * » » ' 






• « 



» • » 



f 



BAKER <t GODWIN, PRINTERS, 
Printino-Hovbb Sqvjibb, 
CORNER NASSAU * SPRUCE 8TS., N. T. 
Special attention jfiven to the Printing of Law jBooia, Lav Caeet^ Ac, 



CONTENTS. 



Page 

Introduction, 5 

Explanatory Note, 4 

The Code of Procedure, ..... 25 

BuLES OF Court : 

Court of Appeals, . . . . 193 
Court Eules, . . . . .199 

Supreme Court, in First District, . 233 

Superior Court, New York, . , 236 

New York Common Pleas, . . 241 

Terms of Supreme Court : 

General Terms, ..... 244 

Special Terms, .... 244 

Circuits and Special Terms, . . 245 

New York Common Pleas, . . 250 

Index, ......... 251 



* ^ 



EXPLANATORY NOTE. 



It will be observed that some of the sections are twice numbered 
— as thus, 138 [116] — ^while other sections are only once numbered; 
also that some sections are preceded with the words and figures, 
(Am'd 1849), or (Am'd 1849, 1851), Ac, while others have no such 
prefix ; and, further, that some sections have the words " Existing 
suits " prefixed, and others have not. 

The reason for these prefixes, or the omission of them, is to give 
the reader, at a glance, the history of each section, as thus : 

When a section is only once numbered, as § 227, it indicates that 
it is one of the sections added in 1849. 

When a section is twice numbered, as § 348 [297], it indicates 
that the section is one of those which existed in the Code of 1848, 
and that in that Code it was numbered as within the brackets [ ]. 

When the words and fiigures (Am'd 1849), or as the case may be, 
are prefixed, they signify that the section was amended in the year 
or years which the figures indicate. 

When the words " Existing stiits" are prefixed to a section, they 
indicate that the section is one of those which the provisions of the 
supplementary a^ <^pply to suits pending on July 1, 1848. 
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The copy of the Code of Procedure here presented, 
except the amendments of 1862, has been carefully com- 
pared with the Code reprinted by way of appendix to the 
Session Laws of 1851, and with the subsequent printed 
volumes of Session Laws. The amendments of 1862 are 
taken from a copy of the act making those amendments, 
certified by the Secretary of State. The profession may 
confidently rely on the following sheets containing a cor- 
rect copy of " The Code as it is,^^ 

The following brief review of the modifications which 
the Code has undergone, will probably be not altogether 
wanting in interest or utility. 

The statute known as The Code of Procedure was 
passed April 12, 1848 (Laws 1848, ch. 379), and, except 
ss. 22, 23, 24, and 25, went into operation July 1st, 1848. 
It contained 391 sections, and continued in operation in 
the form as passed until May 1, 1849. It has been and 
is known as " The Code of 1848." It applied, with some 
few exceptions, only to actions commenced after 1st July, 
1848 ; but by an act passed 12th April, 1848 (Laws of 
1848, ch. 380), which, except section 2, took immediate 
effect, certain sections of the Code of Procedure were 
made applicable to actions at law and suits in equity 
then pending, and provision was made for the determina- 
tion of suits then existing, and for holding courts in the 



\ 



6 INTEODUCTION. 



J 



First Judicial District. This act was known as the Sup- 
plement to the Code, and as the " Supplementary Act" 

Actions and suits which were pending on the 1st of 
July, 1848, have since been and still are known and 
designated as " existing suits?^ 

An act was passed 11th April, 1849 (Laws of 1849, 
ch. 438), amending the Code of Procedure. This act took 
effect May 1, 1849 (4 How. 41). It amended a majority 
of the sections in the Code of 1848, added eighty-two new 
sections, and contained in all four hundred and seventy- 
three sections ; and it re-enacted the provisions in Laws of 
1849, ch. 124 and ch. 337, relating to the Superior Court 
of the city of New York. For a time this last act was 
known and designated as the " Amended Code," after- 
wards as " The Code of 1849," now as " The Code ;" and 
in referring to any section of the Code by number, it is 
the section in the Code as amended and re-numbered in 
1849 that is intended. 

In the same year, 1849, the act known as the " Supple- 
mentary Act,^"* was amended (Laws 1849, ch. 439), and it 
made wholly or partially applicable to " existing suits " 
the following sections of the Code of Procedure, viz. : 
sections 72, 121, 169 to 176, both inclusive, 315, 388, 292 
to 302, both inclusive, 323 to 331, both inclusive, 333 to 
347, both inclusive, 351 to 371, both inclusive, 390 to 399, 
both inclusive, 402 to 415, both inclusive, 417 and 418. 

The Supplementary Act, in the part relating to courts 
in the First Judicial District, was again amended by Laws 
of 1852, ch. 374. 

In 1851 (Laws of 1851, ch. 2), section 49 of the Code 
was repealed, and section 47 amended ; and in the same 
year (Laws of 1851, ch. 479) amendments were made to 
the following sections of the Code, viz. : 11, 13, 14, 16, 
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24, 30, 31, 53 (subd. 3, 9), 56, 57, 60, 61, 62, 64 (subd. 
11), 68, 74, 99, 100, 101, 111, 113, 114, 116, 122, 126, 
130, 131, 132, 134, 135, 136, 138, 139, 142 (subd. 2), 149, 
152, 153, 156, 157, 158, 162, 172, 173, 174, 179 (subd. 
3), 188, 193, 231, 244, 246 (subd. 2, 3), 252, 255, 258, 259, 
263, 264, 265, 268, 269, 272, 273, 278, 281 (subd. 2), 
282, 284, 287, 291, 292, 297, 298, 302, 306, 307 (subd. 
6), 317, 339, 348, 349, 353, 354, 366, 371, 384, 385, 
397, 399, 459, 460, 470. This last act passed 10th July, 
1851, took effect, except section 13, on 30th July, 1851, 
and its application to actions theretofore commenced, and 
then pending, was prescribed by section 459. This act 
also directed the Secretary of State, in publishing the 
laws of that session, to publish the Code of Procedure 
entire, as amended by that act, as an appendix to the vol- 
ume of the Session Laws. In compliance with this direc- 
tion, the Code of Procedure was printed entire as an appen- 
dix to the Session Laws of the year 1851, the sections 
amended in that year being in said appendix printed in 
italics. 

In the same year, Title V. of Part I. of the Code (ss. 
33 to 51) was amended (Laws 1851, ch. 2); and in the 
same year (Laws of 1851, ch. 21) the 30th section of the 
Code was in effect amended by conferring on county 
courts jurisdiction in relation to jail liberties. 

In April, 1852 (Laws of 1852, eh. 392), amendments 
were made to the following sections of the Code, viz. : 11, 
13, 30, 33, 64, 101, 116, 140, 149, 150, 153, 167, 168, 
173, 244, 252, 253, 255, 264, 265, 268, 272, 274, 278, 
281, 287, 307, 317, 348, 349, 353, 354, 359, 360, 367, 
397, 401, 460, 470, and 471. These amendments took 
effect 6th May, 1852. In the same year (Laws of 1852, 
ch. 44), section 30 of the Code was again amended. 
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By an act passed 13th July, 1853 (Laws of 1853, ch. 
529), and which took immediate effect, section 28 of the 
Code was made applicable to the Court of Common Pleas 
for the city and county of New York, and the Superior 
Court and Marine Court of said city, and these courts 
were to appoint officers necessary to attend said courts, 
whose salaries were to be paid by the Supervisors. 

In the same year (Laws 1853, ch. 511), section 135 
was in effect amended by a provision as to service of pro- 
cess on concealed defendants. 

In 1854, section 157 of the Code was in effect amended 
by an enactment (Laws of 1854, ch. 75) that the verifica- 
tion of any pleading in any court of record may be omit- 
ted in all cases where the party called upon to verify 
would be privileged from testifying as a witness to the 
truth of any matter denied by such pleading. In the 
same year (Laws of 1854, ch. 135), provision was made 
for hearing appeals in the Court of Appeals, from orders 
granting new trials in certain cases, in appeals perfected 
prior to the amendments of 1852 taking effect ; and in 
the same year (Laws of 1854, ch. 270), provision was 
made for appeals in special proceedings, and sections 327, 
329, 330, and 332 of the Code were made applicable to 
such appeals. Also by Laws of 1854, ch. 96, s. 26, all 
the provisions of the Code, except Title IV. of Part II. 
(ss. 123, 124, 125, 126), applicable to the Supreme Court, 
and not in conflict with said act of 1854, were made appli- 
cable to the Superior Court of the city of Buffalo. 

In 1855 (Laws of 1855, ch. 44), section 153 of the 
Code was amended, and in the same year (Laws of 1855, 
ch. 202), all the provisions of the Code were made appli- 
cable to recognizances forfeited in any Court of General 
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Sessions of the Peace, or of Oyer and Terminer, in any 
of the counties of this State. 

In 1857 (Laws of 1857, ch. 723), amendments were 
made to the following sections of the Code, viz. : 11, 114, 
121, 132, 153, 227, 229, 241, 244 (subd. 5), 265, 272, 300, 
307, 308, 309, 311, 315, 331, 333, 352, 354, 362, 369. In 
the same year (Laws 1857, ch. 353), was amended section 
399 of the Code. 

Laws of 1857, ch. 344, consolidating the laws relating 
District Courts in New York city (and Laws of 1851, ch. 
147, 196, 514 ; Laws of 1852, ch. 54, 324), in effect re- 
pealed section 66 of the Code. 

Laws of 1857, ch. 295 ; Laws of 1858, ch. 617 ; Laws 
of 1852, ch. 389 ; Laws of 1849, ch. 144, abrogate section 
65 of the Code. 

In 1858 (Laws of 1858, ch. 306), amendments were 
made to the following sections of the Code, viz. : 13, 56, 
57, 60, 61, 62, 132, 135 (subd. 3), 204, 244 (subd. 1, 4), 
246 (subd. 1), 256, 284, 292, 307 (subd. 5, 6, 7), 309, 328, 
331, 344, 354, 399, 401 (subd. 3, 4, 5), 460. 

In 1859 (Laws 1859, ch. 428), amendments were made 
to the following sections of the Code, viz. : 13, 134 (subd. 
1), 172, 237 (subd. 4), 256, 272, 292, 307 (subd. 1), 309, 
348, 399, 401 (subd. 3), 412. 

In 1860 (Laws 1860, ch. 131), amendment was made 
to section 53 of the Code, and in the same year (Laws of 
1860, ch. 459), amendments were made to the following 
sections of the Code, viz. ; 30 (subd. 13), 62, 64, 135, 153, 
229, 256, 267, 268, 272, 344, 399. 

In 1861 (Laws of 1861, ch. 158), amendment was made 
to section 53 of the Code. In the same year (Laws 1861, 
ch. 288), it was enacted that appeals might be brought by 
the people, or any State officer or board of State officers, 
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without security, and that such appeals, then pending or 
thereafter brought, should operate as a stay of proceed- 
ings on the judgment or order appealed from. Also in 
the same year (Laws of 1861, ch. 86), provision was made 
for the transfer of actions from the City Court of Brook- 
lyn to the Supreme Court in certain cases. Also in the 
same year (Laws of 1861, ch. 8), provision was made for 
the attendance of petit jurors at county courts and courts 
of sessions. 

In 1862 (Laws of 1862, ch. 460), amendments were 
made to the following sections of the Code, viz. : 11 
(subd. 2), 13, 24, 53 (subd. 2), 111, 116, 121, 132, 183, 
230, 240, 241, 244 (subd. 4), 273, 274, 287, 288, 298, 
304 (subd. 3, 4), 307 (subd. 3, 5, 7), 308, 309, 311, 318, 
335, 348, 349, 352, 360, 364, 366, 371, 399, 401, 471; 
and the same law which made these amendments also re- 
pealed 2 E. S., 173, s. 37, which required the Court of 
Chancery to dismiss suits concerning property, where the 
matter in dispute, exclusive of costs, did not exceed $100. 

In addition to the statutes above mentioned, the juris- 
diction and practice of the courts of this State, in civil 
actions, are affected by, among others, the statutes re- 
ferred to below : 

Actions, 

Against heirs at law for debts of ancestor, 1869, ch. 110. 
By Attorney-General, 1860, ch. 128; 1868, ch. Si; 1861, ch. 

288. 
Against Mayor, <fec., of New York, 1860, ch. 379. 

" joint-stock companies and associations, 1851, ch. 456. 

Albany, 

Mayor's Court of, 1848, ch. 24; 1851, ch. 483. 
Courts of Sessions in, 1849, ch. 76; 1861, ch. 481. 
Terms of Supreme Court in, 1849, ch. 82. 
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BrooJclynf 

aty Court of, 1849, ch. 126; 1861, ch. 86. 

Buffalo, 

Recorder's Court of, 1848, ch. 363; 1860, ch. 138. 
Superior Court of, 1864, ch. 96; 186*7, ch. 361. 

Qorporaiiony 

Railroad, service of process on, 1854, ch. 282, s. 14. 
Insurance and others, service of process on, 1855, ch. 279. 
Municipal, appeals by, 1869, ch. 262. 

" costs against, 1869, ch. 262. 

Collection of debts against, 1860, ch. 403. 
Of New York city, actions against, 1860, ch. 879. 

Courts 

Of Oyer and Terminer, additional powers to, 1854, ch. 73. 

Of Session, New York city, 1851, ch. 441. 

Of Session, out of New York city, 1861, ch. 444. 

Of Common Pleas, New York city, 1852, ch. 44; 1854, ch. 

198. 
Marine, New York city, 1853, ch. 617. 
Places for holding, in New York city, 1861, ch. 42. 
District, in New York city, 1857, ch. 344 ; 1862, ch. 389, 484. 
Of Appeals, preferred causes in, 1860, ch. 167. 
Of Chancery, the late enrollment of decrees of, 1863, ch. 421. 
Non-resident attorneys, 1862, ch. 43. 



County Courts, 

Jurisdiction of appeals in proceedings to recover possession 

of demised premises, 1849, ch. 193. 
Powers of, as to jail liberties, 1851, ch. 21. 

Evidence 

Of records in public offices of foreign kingdoms, <fec., 1858, 

ch. 308, s. 8. 
Of service of notices by affidavit, in certain cases, 1858, ch. 

244. 

Execut<yr8f assignees, receivers, and other trustees. 
Powers of, extended, 1858, ch. 314. 
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Exempt property y 

Accoutrements of militia men, 1855, ch. 536, s. 72. 

On judgment in favor of domestic servant, 1858, ch. 107. 

Spinning wheel, weaving looms, stoves, and sewing ma 

chine, 1«60, ch. 152. 

Homestead, 1850, ch. 260. 
Fees 

Of sheriffs, 1860, ch. 225. 

Of county judges abolished, 1857, ch. 564. 

Of justices of the peace, 1860, ch. 493 ; 1861, ch. 11. 

InjunctiovtB 

Against State officers, 1851, ch. 488. 

Jail liberties^ 1851, ch. 21. 

Parties not entitled to, 1857, ch. 627. 
Erie county, 1861, ch. 61. 
Dutchess county, 1861, ch. 73. 

Judgmenty 

Satisfaction of, 1860, ch. 6. 
In ejectment, 1861, ch. 221. 

Kings county, 

Printing calendars in, 1859, ch. 212. 

Recording notices of lis pendens in, 1859, ch. 212. 

Manorial titles, 

Concurrent resolution as to, 1848, p. 582. 

Metropolitan police, 

Exempt from military and jury duty and arrest on civil pr( 
cess and service of subpoena in civil actions, while o 
duty, 1860, ch. 259, s. 34. 

New York city. 

District Courts in, 1857, ch. 344 ; 1862, ch. 389, 484 ; and se 

1852, ch. 324. 
Marine Court of, 1853, ch. 617. 

Superior Court of, 1849, ch. 124, 337 ; 1851, ch. 2 ; 1852, ch. 
Common Pleas, 1852, ch. 44 ; 1854, ch. 198. 
Places for holding courts in, 1861, ch. 42. 
Opening streets in, 1854, ch. 122. 
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Published ia Albany Evening Journal, legalized, 1860, ch. 

174. 
Legal publication of, in Fulton and Hamilton counties, 1860, 

cb. 95, 291, 

OswegOf 

Recorder's Court in, 1848, ch. 374; 1849, ch. 134. 

Process, 

Return of, by mail, 1860, ch. 225. 

Service of, on corporations, 1854, ch. 282, s. 14; 1855, ch. 
279. 

RecU property f 

Determination of adverse claims to, 1848, ch. 50; 1854, ch. 

116; 1853, ch. 511; 1860, ch. 173. 
Certificate of sale of, by sheriff, on execution, 1857, ch. 60. 
Partition of, 1852, ch. 277 ; 1853, ch. 238. 

RochesteTy 

Mayor's Court of, abolished, 1849, ch. 303. 
Justices of the peace in, 1849, ch. 22. 

Ships and Vessels, 

Collection of damages against, 1859, ch. 79; 1860, ch. 208, 
469. 

Special proceedings, 

Appeals in, 1854, ch. 270, 

Supreme Court, 

Justices o^ vested with powers of the late Vice-Chancellors, 

1849, ch. 30. 
Terms of, in Albany, 1849, ch. 82. 
Terms of, in third district, 1849, ch. 111. 
Governor to appoint justices to hold terms of, 1850, ch. 1. 
Provision for cases of justices incapacitated by interest to 

hear a cause, 1860, ch. 15. 
AssignmentB to receiver by order of the late Supreme Court 

in equity, 1861, ch. 163. 

____-_' \ 
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In first district, 1852, ch 874. 

Jarisdiction of disputed wills, 1853, ch. 238. 

May order sale of real estate of benevolent, charitable, scieE- 

tific, and missionary societies, and orphan asyjums^ 1861, 

ch. 58. 
Presiding justice of, 1848, ch. 170. 

Mayor's Court of, 1848, ch. 86 ; 1849, ch. 164. 

The Code does not affect proceedings upon mandamus, 
prohibition, appeals from surrogates' courts, nor the fol- 
lowing statutory provisions (Code, ss. 471, 472) : 

CK v., Ft, 2, of the Revised Statutes. 

Tit. 1. Art. 1. Of attachments against absconding, concealed, and 

non-resident debtors. 

2. Of attachments against debtors confined for crime. 

3. Of voluntary assignments made pursuant to the 

application of an insolvent and his creditors. 

4. Of proceedings by creditors to compel assignments 

by debtors imprisoned on execution in civil 
causes. 

5. Of voluntary assignments by an insolvent for the 

purpose of exonerating his person from impris- 
onment. 

6. Of voluntary assignments by a debtor imprisoned 

on execution in civil causes. (Laws 1857, ch. 
427.) 

7. General provisions applicable to proceedings under 

the several preceding articles. 

8. Of the powers, duties, and obligations of trustees 

as assignees under this title. 

9. Provisions respecting assignees under former in- 

solvent laws. 
10. Provisions of the " act to abolish imprisonment for 
debt, and to punish fraudulent debtors," passed 
April 26th, 1831, other than those which relate 
to justices' courts. (6 How. 348.) 



INTRODUCTION. 15 



'it. 2. Of the custody and disposition of the estates of idiots, lu- 
natics, persons of unsound mind, and drunkards. 

Ch. F., Pt. 3, of the Revised Statutes. 

'it. 6. Of trespass on land. 

8. Proceedings to discover the death of persons upon whose 
lives any particular estate may depend. 

Ch. YIIL, Pt. 3, of the Revised Statutes. 

IT. 1. Of the bringing and maintaining suits by poor persons. 
(14 How. 16.) 

3. Of suits by and against executors and administrators, and 

against heirs, devisees, and legatees. (10 How. 217; 
Laws 1859, ch. 110, 261.) 

4. Of proceedings by and against corporations and public 

bodies having certain corporate powers, and by and 
against officers representing them [and joint-stock 
companies]. (11 How. 186, 29; 10 id. 1, 487.) 
6. Of suits against sheriffs, surrogates, and other officers, on 
their official bonds. 

6. Of actions for penalties and forfeitures, and provisions for 

the collection and remission of forfeited recognizances 
and fines imposed by courts. (5 Abb. 384 ; 8 How. 
431.) 

7. Of proceedings for the admeasurement of dower. 

8. Of proceedings for the collection of demands against ships 

and vessels [and mechanic's liens]. (Laws 1859, ch. 79.) 

9. Of proceedings for the recovery of rent and of demised 

premises. 

10. Of summary proceedings to recover the possession of land 

in certain cases. (1 Selden, 383 ; Laws of 1867, ch. 
684.) 

11. Of distraining cattle and other chattels doing damage, and 

of distraining in other cases. 
13. Of proceedings as for contempts, to enforce civil remedies 
and to protect the rights of parties in civil actions. 
(The People v. Crnnptoriy 1 Duer, 512; Re Smethurst, 3 
Code Rep. 65; 2 Sand. 724.) 
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14. Of arbitrations. 

16. Of the foreclosure of mortgages by advertisement. (Laws 
oflSSY, ch. 308.) 

16. Of proceedings for draining of swamps, marshes, and other 
low lands. 

1*7. General miscellaneous provisions concerning^suits and pro- 
ceedings in civil cases. 

18. Proceedings to change the names of parties. 

Ch, IX. y of Ft. 8, of the Revised Statutes. 
Trr. 1. Of the writs of habeas corpus and certiorari in certain cases. 

Section 23 of Art. 2 of Title 6 of Ch. 6, Pt. III., of the Revised 
Statutes, exempting certain property from execution, nor Laws of 
1842, ch. 15*7, extending such exemption. 
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[The figures within brackets, placed after the number of the section, show 
the number of the corresponding section in the Code of 1848.] 

AN ACT 

To amend the act entitled "An act to simplify and abridge the prac- 
tice, pleadings, and proceedings of tlie courts of this State,** passed 

April 12, 1848. 

Passed AprU 11, 1849. 

The act entitled " An act to simplify and abridge the practice, 
pleadings, and proceedings of the courts of this State," passed 
April 12, 1848, is hereby amended so as to read as follows: 

AN ACT 

To simplify and abridge the practice, pleadings, and proceedings 
of the courts of this State. 

Whereas, it is expedient that the present forms of actions and 
pleadings in cases at common law should be abolished, that the 
2 
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distinction between legal and equitable remedies should 
longer continue, and that an uniform course of proceeding 
all cases, should be established ; therefore, 

Tft£ People of the State of Neio York, represented in Senate < 
Assembly, do enax^t as follows : 

General Definitions and Divisions. 

SsOTioN 1. Division of remedies. 

2. Definition of an action. 

8. Definition of a special proceeding. 

4. Division of actions into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies not merged in each other. 

8. Subjects embraced in this act. 

§ 1. [1.] Remedies. 

Remedies in the courts of justice are divided into, 

1 . Actions. 

2. Special proceedings. 

§ 2. [2.] (Am'd 1849.) Action. 

An action is an ordinary proceeding in a court of justice, 
which a party prosecutes another party for the enforcement or j 
taction of a right, the redress or preventiori of a wrong, or 
punishment of a public offence. 

§ 3. [3.] Special proceeding. 

Every other remedy is a special proceeding. 

§ 4. [4.] Division of actions. 
Actions are of two kinds : 

1. CivU. 

2. Criminal. 

§ 5. [5.] (Am'd 1849.) Criminal action. 

A criminal action is prosecuted by the people of the State, i 
party, against a person charged with a public offence, for the p 
ishment thereof. 
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§ 6. [6.] Civil action. 
Every other is a civil action. 

§7. [7.] Remedies not merged. 

"Where the violation of a right admits of both a civil and crim- 
inal remedy, the right to prosecute the one is not merged in the 
other. 

§ 8. [8.] (Am'd 1849.) Division of act. 

This act is divided into two parts : 

The first relates to the courts of justice, and their jurisdic- 
tion; 

The second relates to civil actions conmienced in the courts of 
this State after the first day of July, 1 848, except when otherwise 
provided therein, and is distributed into fifteen titles. The first 
four [§§ 69 to 126, both inclusive] relate to actions in all the courts 
of the State ; and the others, to actions in the supreme court, in the 
county courts, in the superior court of the city of New York, in the 
court of common pleas for the city and county of New York, in the 
mayors' courts of cities, and in the recorders' courts of cities, and 
to appeals to the court of appeals, to the supreme court, to the 
county courts, and to the superior court of the city of New York. 



PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURIS- 

DICTION. 

ITLE I. Of thb Goubts in general. 
II. Or THK GODBT or Appeals. 

IIL Or THE SUPBEME COURTS, CIRCUIT CoURTS, AND COURTS OW OtER AND 
TBRlflNER. 

IV. Or THE County Courts. 

y. Or THE Superior Court and Court or Common Pleas in the cttt 
or New Tore, and the Mayors* and Recorders* Courts in 
other crriBSb 
VL Or the Courts or Justices or the Peace. 
VII. Or Justices* and other iNrERiOR Courts in cities. 



TITLE I. 

Of the Courts in general. 

bction 9. The several courts of this State. 
10. Their jurisdiction generally. 

§ 9. [9.] (Am*d 1849.) The several courts. 

The following are the courts of justice of this State: 

1. The court for trial of impeachments. 

2. The court of appeals. 

3. The supreme court. 

4. The circuit courts. 

6. The courts of oyer and terminer. ij 

6. The county courts. 
Y. The courts of sessions. 

8. The courts of special sessions. 

9. The surrogates* courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New York. 

12. The court of common pleas for the city and county of New 

York. 

13. The mayors' courts of cities. 

14. The recorders* courts of cities. 

_^ 
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15. The marine court of the city of New York. 

16. The justices* [district] courts in the city of New York. 
IT. The justices' courts of cities. 
18. The police courts. 

§ 10. [10.] TTieir jurisdiction genercdly. 

These courts shall continue to exercise the jurisdiction no 
vested in them respectively, except as otherwise prescribed by thL* 
act. 

TITLE II. 

The Court of Appeals. 

Section 11. Its jurisdiction. 

12. Power of court. 

18. Terms. Preference of causes. 

14. Judgment, how given. 

15. Sheriffs to provide rooms, Ac. 

16. Court, where held. Adjournment. 

§ 11. [11.] (Am'd 1849, 1851, 1852, 185*7, 1862.) Jurisdiction, 
The court of appeals shall have exclusive jurisdiction to review 
upon appeal every actual determination hereafter made at a general 
term by the supreme court, or by the superior court of the city of 
New York, or the court of common pleas for the city and county of 
New York, or the superior court of the city of Buffalo, in the fol- 
lowing cases, and no other : 

1. In a judgment in an action commenced therein or brought 
there from another court ; and upon the appeal from such judg- 
ment, to review any intermediate order involving the merits, and 
necessarily affecting the judgment. 

2. In an order affecting a substantial right, made in such action, 
when such order in effect determines the action, and prevents a 
judgment from which an appeal might be taken, and when such 
order grants or refuses a new trial ; but no appeal to the court of 
appeals, from an order granting a new trial, shall be effectual for 
any purpose, unless the notice of appeal contain an assent on the 
part of the appellant that if the order be affirmed, judgment ab- 
solute shall be rendered against the appellant. Upon every appeal 
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from an order granting a new trial, if the court of appeals shall 
determine that no error was committed in granting the new trial, 
they shall render judgment ahsolute upon the right of the appel- 
lant; and after the proceedings are remitted to the court from 
-which the appeal was taken, an assessment of damages, or other 
proceedings to render the judgment effectual, may be there had, 
in cases where such subsequent proceedings are requisite. 

3. In a final order aifecting a substantial right made in a special 
proceeding, or upon a summary application, in an action after judg- 
ment. But such appeal shall not be allowed in an action originally 
commenced in a court of a justice of the peace, or in the marine 
court of the city of New York, or in an assistant justice's court of 
that city, or in a justice's court of any of the cities of this State, 
imless any such general term shall, by order duly entered, allow 
such appeal before the end of the next term after which such judg- 
ment was entered. The foregoing prohibition shall not extend to 
actions discontinued before a justice of the peace, and prosecuted 
in another court, pursuant to sections sixty and sixty-eight of this 
code. 

§ 12. [12.] Power of the court. 

The court of appeals may reverse, affirm, or modify, the judg- 
ment or order appealed from, in whole or in part, and as to any or 
all of the parties ; and its judgment shall be remitted to the court 
below, to be enforced according to law. 

§ 13. [13.] (Am'd 1851, 1852, 1858, 1859, 1862.) Tertm.— 
Preference of causes. 

There shall be four terms of the court of appeals in each year, 
to be held at the capitol in the city of Albany, on the first Tuesday 
of January, the fourth Tuesday of March, the third Tuesday of 
June, and the last Tuesday of September, and continued for as 
long a period as the public interests may require. But the judges 
of said court may in their discretion appoint one of said terms in 
each year to be held in the city of New York. Additional terms 
shall be appointed and held at the same place by the court when 
the public interest requires it. The court may, by general rules, 
provide what causes shall have a preference on the calendar. On 
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a second and cacli subflcquent appeal to the court of appeals, or 
wlien an appeal has once been dismissed for defect or irregularity, 
the cause shall be placed upon the calendar as of the time of fiUog 
the first appeal. 

§ 14. [14.] (Am'd 1849, 1851.) Judtpnent.-'Rehsaring. 

The concurrence of five judges is necessary to pronounce a judg- \ 
ment. If five do not concur, the case must be reheard. 

But no more than two rehearings shall be had ; and if on the 
second rehearing five judges do not concur, the judgment shall be 
afiirmed. 

§ 16. Sheriff to provide rootns. 

If, at a term of the court of appeals, proper and conyenient 
rooms, both for the consultation of the judges and the holding of 
the court, with furniture, attendants, fuel, lights, and stationery 
suitable and sufiicicnt for the transaction of its business, be not 
provided for it in "the place where by law the court may be held, 
the court may order the sheriff of the county to make such provi- 
sion, and the expense incurred by him in carrying the order into 
effect shall be a county charge. 

§ 16. (Am'd 1861.) Court, where held. — Adjournment. 

The court of appeals may be held in other buildings than those 
designated by law as places for holding courts, and at a different 
place, in the same city, from that at which it is appointed to be 
held. Any one or more of the judges may adjourn the court, with 
the like effect as if all were present. 



lU.-. 
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TITLE III. 

Of the Supreme Court, Circuit Courts, and Courts of Oyer and 

Terminer. 

Sbction 17. Existing statutory provisions as to terms, ftc, repealed. 

18. General terms. 

19. Judgment, how given. 

20. Special terms, Ac. 

21. C^cuit and oyer and terminer together. 

22. Times and places of holding courts. 
28. Extraordinary terms, Ac. 

24. Courts, where held, adjournment of terms. 

25. Publication of appointment. 

26. InabiUty of judge. 

27. Business out of court. Transfer of business. 

28. Rooms, &c., how furnished. 

§ 11. [16.] (Am'd 1849.) Terms. 

All statutes now in force providing for the designation of the 
times and places of holding the general and special terms of the 
supreme court, and the circuit courts, and courts of oyer and ter- 
miner, and of the judges who shall hold the same, are repealed 
from and after the 1st day of July, 1848 ; and the order of the 
supreme court, adopted July 14, 1847, prescribing the times and 
places of holding the general and special terms of the court, and 
the circuit courts, and courts of oyer and terminer, during the resi- 
due of the year 1847, and for the years 1848 and 1849, and assign- 
ing the business and duties thereof to the several judges of the 
court, is, from and after the first day of July, 1848, abrogated, and 
the provisions of this title are substituted in place thereof. 

§ 18. [16.] (Am'd 1849.) General terms. 

At least four general terms of the supreme court shall be held 
annually in each judicial district, and as many more as the judges 
in such district shall appoint, at such times and places as a majority 
of the judges of such district shall appoint. 

§ 19. [17.] Judgment, how given. 

The concurrence of a majority of the judges holding a general 
term, shall be necessary to pronounce a judgment. If a majority 
do not concur, the case shall be reheard. 

2* 
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§ 20. [18.] (Am'd 1849.) Special terms, dtc. 

There shall be at least two terms of the circuit court and conrt 
of oyer and terminer held annually in each of the counties of this 
State, and as many more terms thereof, and as many special terms, 
as the judges of each judicial district shall appoint therein ; but at 
least one special term shall bo held annually in each of said coun- 
ties. Fulton and Hamilton shall be considered one county for the 
purposes of this section. 

§21. [19.] (Ara'd 1849.) Circuit and oi/er and terminer together. 
Circuit courts and courts of oyer and terminer shall be held at 
the same places, and commenced on the same day. 

§ 22. [23.] (Am'd 1849.) Ihncs and places of holding court. 

The governor shall, on or before the first day of May, 1848, by 
appointment in writing, designate the times and places of holding 
the general and special terms, circuit courts and courts of oyer and 
terminer, and the judges by whom they shall be held ; which ap- 
pointment shall take eifect on the first day of July thereafter, and 
shall continue until the thirty-first day of December, 1849. The 
judges of the supreme court of each district, shall, in like manner, 
at least one month before the expiration of that time, appoint the 
times and places of holding those courts for two years, commencing 
on the first day of January, 1850, and so on, for every two succeed- 
ing years, in their respective districts. 

§ 23. [24.] Extraordinury tenrnt, dec. 

The governor may also appoint extraordinary general and special 
terms, circuit courts, and courts of oyer and terminer, whenever, in 
his judgment, the public good shall require it. 

§ 24. [25.] (Am'd 1849, 1851, 1862.) Tertm, where held. Adr 
journments. 

The places appointed within the several coimties for holding the 
general and special terms, circuit courts, and courts of oyer and 
terminer, shall be those designated by statute for holding county 
or circuit courts. If a room for holding the court in such place 
shall not be provided by the supervisors, it may be held in any 
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room provided for that purpose by the sheriff, as prescribed by sec- 
tion twenty -eight. 

General and special terms of the supreme or county courts, and 
circuit courts, and courts of oyer and terminer, may be adjourned to 
be held on any future day, by an entry to be made in the minutes 
of the court ; and juries may be drawn and summoned for an ad- 
journed circuit or county court, or an adjourned court of oyer and 
terminer, and causes may be noticed for trial at an adjourned cir- 
cuit or county court, in the same manner as if such courts were held 
\}y original appointment. 

And special terms may be adjourned to be held at a future day 
at the chambers of any justice of said court residing within the 
district, by an entry in the same manner, and then adjourned from 
time to time, as the justice holding the same shall order and direct. 

§ 25. [26.] Pvhlication of appointment. 

Every appointment so made shall be immediately transmitted 
to the secretary of state, who shall cause it to be published in the 
new.spaper, printed at Albany, in which legal notices are required 
to be inserted, at least once in each week, for three weeks before 
the holding of any court in pursuance thereof. The expense of the 
publication shall be paid out of the treasury of the State. 

§ 26. [28.] Inability of judge. 

In case of the inability, for any cause, of a judge assigned for 
that purpose, to hold a special term or circuit court, or sit at a gen- 
eral term, or preside at a court of oyer and terminer, any other 
judge may do so. 

§27. [30.] (Am' d 1849.) Business out of court. Proceedings in 
first district. 

The judges shall, at all reasonable times, when not engaged in 
holding court, transact such other business as may be done out of 
court. Every proceeding commenced before one of the judges, in 
the first judicial district, may be continued before another, with the 
same effect as if commenced before him. 

§ 28. [31.] Eooms, <kc. 

The supervisors of the several counties shall provide the courts 
appointed to be held therein with room, attendants, fuel, lights, and 
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stationery, suitable and sufficient for the transaction of their bufli- 
ness. If the supervisors neglect, the court may order the sheriff to 
do so ; and the expense incurred by him in carrying the order into 
effect, when certified by the court, shall be a county charge. 

TITLE IV. 

Of the County Courts. 

Section 29. Repeal of existing statutes. 

80. Jurisdiction. 

81. General terms. 

82. Jurors. 

§ 29. [32.] Repeal of existing statutes. 

All statutes now in force conferring or defining the jurisdiction 
of the county courts, so far as they conflict with this act, are re- 
pealed ; and those courts shall have no other jurisdiction than that 
provided in the next section. But the repeal contained in this sec- 
tion shall not affect dny proceedings now pending in those courts. 

§ 30. [83.] (Am'd 1849, 1851, 1852, 1860.) Jurisdiction. 
The county court has jurisdiction in the following special cases, 
but has no original civil jurisdiction except in such cases : 

1. Civil actions in which the relief demanded is the recovery ef 
a sum of money not exceeding five hundred dollars, or the recovery 
of the possession of personal property not exceeding in value five 
hundred dollars, and in which all the defendants are residents of the 
county in which the action is brought at the time of its commence- 
ment, subject to the right of the supreme court, upon special motion, 
for good cause shown, to remove any such action to the supreme 
court before trial. 

2. The exclusive power to review, in the first instancy a judg- 
ment rendered in a civil action by a justice's court in the county, or 
by a justice's court in cities, and to affirm, reverse, or modify such 
judgment. 

3. The foreclosure or satisfaction of a mortgage, and the sale d 
mortgaged premises situated within the county, and the collection 
of any deficiency on the mortgage remaining unpaid after the sate 
of the mortgaged premises. 
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4. The partition of real property situated within the county. 
6. The admeasurement of dower in land situated within the 
county. 

6. The sale, mortgage, or other disposition, of the real property, 
situated within the county, of an infant, or person of unsound mind. 

7. To compel the specific performance by an infant heir, or other 
person, of a contract made by a party who shall have died before 
the performance thereof. 

8. The care and custody of the person and estate of a lunatic or 
person of unsound mind, or an habitual drunkard, residing within 
the county. 

9. The mortgage or sale of the real property, situated within the 
county, of a religious corporation, and the disposition of the pro- 
ceeds thereof. 

10. To exercise the power and authority heretofore vested in 
such courts of common pleas over judgments rendered by justices 
of the peace, transcripts of which have been filed in the offices of the 
county clerks in such counties. 

11. To exercise all the powers and jurisdiction conferred by 
statute upon the late courts of common pleas of the county, or the 
judges, or any judge thereof, respecting ferries; fisheries; turnpike 
roads; wrecks; physicians; habitual drunkards; imprisoned, in- 
solvent, absent, concealed, or non-resident debtors; jail liberties; 
the removal of occupants from State lands ; the laying out of rail- 
roads through Indian lands ; and upon appeal from the determina- 
tion of commissioners of highways; and all other powers and juris- 
diction conferred by statute, which has not been repealed, on the 
late court of common pleas of the county, or on the county court 
since the late courts of common pleas were abolished, except in the 
trial and determination of civil actions ; and to prescribe the man- 
ner of exercising such jurisdiction when the provisions of any stat- 
ute are inconsistent with the organization of the county court. 

12. To remit fines and forfeited recognizances, in the same cases 
and like manner as such power was given by law to courts of com- 
mon pleas. But the first subdivision of this section shall not apply 
to the county courts of the counties of Kings and Erie. 

13. To grant new trials, or affirm, modify, or reverse judgments 
in actions tried in such court upon exceptions, or case made, subject 
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to an appeal to the supreme court. But in any action or proceeding 
pending in the county court, in which the county judge is for any caose 
incapable of acting, it shall be his duty to make a certificate of such 
fact, and file the same in the office of the clerk of such county court, 
and thereupon jurisdiction of such action or proceeding shall be 
vested in the supreme court, and such further proceedings shall be 
had therein, according to the practice of such court, as might have 
been had in the county court, if such cause or matter had remained 
therein ; but all such matters shall be heard or tried in the first in- 
stance at a special term or circuit court, held in a comity where 
such action or proceeding is situated. 

§ 31. [34.] (Am'd 1849, 1851.) When open. Tenm. 

The county court is always open for the transaction of any busi- 
ness for which no notice is required to be given to an opposing 
party. At least two terms in each county for the trial of issues of 
law or fact, and as many more as the county judge shall i^point, 
sliall be held in each year at the places in the counties respectively 
designated by statute- for holding county or circuit courts, on such 
days as the county judge shall from time to time appoint, and may 
continue as long as the court deem necessary. 

Notice of such appointment shall be published in the State paper 
at least four weeks before any such term, and also in a newspaper, 
if any, printed in the county ; so many of such terms as the county 
judge shall designate for that purpose, in such notice, may be held 
for the trial of issues of law, and hearing and decision of motions, 
and other proceedings at which no jury shall be required to attend. 

§ 32. [36, 37, 38.] (Am'd 1849.) Jurors. 

Jurors for the county courts and courts of sessions shall be drawn 
from the jury-box of the county, and summoned in the same manner 
as for the trial of issues at a circuit court. 



§33.] 
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TITLE V. 

Of the Superior Court and Court of Common Pleas in the city of 
New York, atid the Mayors' and Recorders' Courts in other cities. 

3rcTio» 88. Jurisdiction. 

84. Common Pleas for New York to review certain Judgments. 

85. General and special terms. 

86. By whom held. 

87. Judgments, where given. 

88. Concurrence of two judges necessary. 

89. Criers. 

40. Superior Court, of whom to consist. 

41. Justices of Superior Court to be elected. \ 

42. How voted for. f 

48. How classified. )• Obsolete. 

44. Vacancies, how filled. V 

45. Judges, their salaries, Ac. / 

46. Terms of Superior Court. 
4T. Suits may be transferred. 

■ 48. Jurisdiction of transferred suits. 

49. (Repealed.) 

50. Appeal. 

51. Section applied. 

33. [39.] (Amended 1849, 1852.) Jurisdiction. 

The jurisdiction of the superior court of the city of New York, 
of the court of common pleas for the city and county of New York, 
of the mayors' courts of cities, and of the recorders' courts of cities, 
shall extend to the following actions : 

1. To the actions enumerated in sections 123 and 124, when the 
cause of action shall have arisen, or the subject of the action shall 
be situated, within those cities respectively ; 

2. To all other actions where all the defendants reside, or are 
personally served with the summons, within those cities respect- 
ively, or where one or more of several defendants, jointly liable on 
contract, reside, or are personally served with the siunmons, within 
those cities respectively ; except in the case of mayors' and record- 
ers' courts of cities, which courts shall only have jurisdiction where 
all the defendants reside within the cities in which such courts are 
respectively situated. The supreme court may remove into that 
court any action brought under this subdivision and pending in the 
superior court or court of common pleas for the city and county of 
New York, and may change the place of trial therein, as if such ac- 
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lion had been commenced in tlie supreme court; buc^ order fcr 
removal and for change of i>lacc of trial to be made in the soprenu 
court upon motion ; and on filing a certified copy of sach order in 
the office of the clerk of the superior court, or of the comt of cooi- 
mon i)leaH, Huch cause shall be deemed to be removed into the 
supreme court, which shall proceed therein as if the same had origi- 
nally been commenced there ; and the clerk with whom such orda 
is filed must forthwith deliver to the clerk of the comity in wfakh, 
by such order, the trial is ordered to be had, to be filed in his office, 
all i)roceBs, pleadings, and proceedings relating to such cause. And 
any action or proceeding pending in any mayor^s or recorder'B 
court, in which the judge is for any cause incapable of acting, noay 
by such court be transferred to the county court of the comity; and 
thereupon the papers therein on file in the mayor's or recordar'fl 
court shall be transmitted to the county court ; which shall thence- 
forth have jurisdiction of such action or proceeding. 

8. To actions against corporations created under the laws of 
this State, and transacting their general business, or keeping an 
office for the transaction of business, within those citieB respec- 
tively, or established by law therein, or created by or under the 
laws of any other State, government, or cofintry, for the recovery 
of any debt, or damages, whether .liquidated or not, arising upon 
contract made, executed, or delivered within the State, or upon any 
cause of action arising therein. 

§ 34. [40.] (Am'd 1849.) Common picas to review certain jud^ 
mentit. 

The court of common pleas for the city and county of New 
York, shall also have power to review the judgments of the marine 
court of the city of New York, and of the justices' courts in that 
city. 

§ 35. [41.] Terms. 

The superior court of the city of New York, and the court <rf 
common pleas for the city and county of Kew York, shall, within 
twenty days, appoint general and special terms of those courts, re- 
spectively, and prescribe the duration thereof; and they may, from 
time to time, respectively alter such appointments ; and hereafter 
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no fees shall be paid for any service of a judge of either of those 
courts. 

§ 36. [42.] By whom held, 

A general term shall be held by at least two of the judges of 
those courts respectively, and a special term by a single judge. 

§ 3Y. [48.] JvdgmentSf where given. 

Judgments upon appeal shall be given at the general term ; all 
others, at the special term. 

§ 38. [44.] Judgment^ how pronounced. 

The concurrence of two judges shall be necessary to pronounce 
a judgment at the general term. If two do not concur, the appeal 
shall be reheard. 

§ 39. Criet. 

A crier shall be appointed by the superior court of the city of 
New York, and by the court of common pleas for the city and 
county of New York, respectively, to hold his office during the 
pleasure of the court. He shall receive a salary, to be fixed by the 
supervisors of the city and county of New York, and paid out of 
the county treasury, 

§ 40. Superior Court, 

The superior court of the city of New York, shall, from the first 
day of May, 1849, consist of six justices. 
[Sections 41 to 45, Inclusive, obsolete.] 

§ 46. Terms. 

A general term of the superior court may be held by any two of 
the six justices thereof, and a special term by any one of them ; and 
general and special terms, one or more of them, may be held at the 
same time. 

§ 47. [As am'd Laws 1851, p. 8.] Certain suits may he trans- 
ferred. 

All civil suits at issue at the time of the passage of this act, 
that from and after the first of May, 1849, shall be placed upon the 
calendar of the supreme court, at any general or special term 
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thereof to be held in the city of New York, and which ehaU be In 
readmess Tor hearing on queationn of law only, or are equity caw«. 
may by an order of that conrt, <>* of the judge iolding: sacb Bpecisl 
ttTm, be transferred Ui the said snperior court of the city of New 
York, and to be heard at the general terma thereof. 

g 48. Jiiritificiitm of tram/erred tiiili. 

The BMd 8U]ierior court shall have jorisdiction of every suit »f 
trsnrfcrred to It, and may eierciBe the same powers in respect lo 
every such suit, and anj- proceedings therein, us the supreme conrt 
might have exercised, if the anit had remruned in that court. 

§ BO. Apptal. 

Appeals ftom the judpnenta of the superior court in such niiU, 
may he taken Ui the court of api>ealB, in the same manner as from 
the jiiiignientB of the unpcrior court in ai'tions originally cm- 
nicncod therein. 

?,5\.8ecU.ma,.plUd. 

The provisioQB of aeetion I we illy -eight of this act, shall applj 
to the said euperiur court. 



» o/ ./utikvt tf the Pf-a< 



4Jfi2. [45.] (Ani'd lM4y.) Rf,Hial of cA^ti,,., ftol-Uirm,. 
The provisiona contained in Hectinna two, three, and fbnr, of the 
artjde of the refiaed atatutea entitled, " Of the jurisdiction of jo* 
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iices' courts," as amended by sections one and two of the act con- 
c^eming justices' courts, passed May 14, 1840, and the provisions 
contained in sections 59 to 66 of the same article, both inclusive, 
are repealed, and the provisions of this title substituted in place 
thereof. But this repeal shall not affect any action heretofore com- 
menced in a court of a justice of the peace. 

§ 53. [46.] (Am'd 1849, 1861, 1860, 1861, 1862.) jurisdiction. 

Justices of the peace shall have civil jurisdiction in the follow- 
ing actions, and no others, excepting as in the second section it is 
provided : 

1. In actions arising on contracts for the recovery of money 
only, if the sum claimed does not exceed two hundred dollars. 

2. An action for damages for injury to rights pertaining to the 
person, or to the personal or real property, if the damages claimed 
do not exceed two hundred dollars. 

3. An action for a penalty not exceeding two hundred dollars. 

4. An action commenced by attachment of property, as now 
provided by statute, if the debt or damages claimed do not exceed 
two hundred dollars. 

5. An action upon bond conditioned for the payment of money, 
not exceeding two hundred dollars, though the penalty exceed that 
sum, the judgment to be given for the sum actually due. Where 
the payments are to be made by instalments, an action may be 
brought for each instalment as it becomes due. 

6. An action upon a surety bond taken by them ; though the 
penalty or amount claimed exceed two hundred dollars. 

7. An action upon a judgment rendered in a court of justice of 
the peace, or by a justice or other inferior court in the city where 
such action is not prohibited by section 11. 

8. To take and enter judgment on the confession of a defendant, 
where the amount confessed shall not exceed five hundred dollars, 
in the manner prescribed by article 8, title 4, chapter 2, of part 3, 
of the revised statutes. 

9. An action for damages for fraud in the sale, purchase, or ex- 
change of personal property, if the damages claimed do not exceed 
two hundred dollars. 

10. An action to recover the possession of personal property 
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claimed, tlie value of which, as stated in the affidavit of the plaln- 
tiflf, his agent or attorney, shall not exceed the sum of one hundred 
dollars. 

The plaintiff in such action, at the time of issuing the summonB, 
but not afterwards, may claim the immediate delivery of such prop- 
erty as hereinafter provided. 

Before any process shall be issued in an action to recoyer the 
possession of personal property, the plaintiff, his agent, or attorney, 
shall make proof by affidavit, showing : 

1. That the plaintiff is the owner, or entitled to immediate 
possession, of the property claimed, particularly describing the 
same. 

2. That such property is wrongfully withheld or detained by 
the defendant. 

3. The cause of such detention or withholding thereof accord- 
ing to the best knowledge, information, and belief of the person 
making the affidavit. 

4. That said personal property has not been taken for any tax, 
fine, or assessment, pursuant to statute, or seized by virtue of an 
execution or attachment against the property of said plaintiff; or 
if so seized, that it is exempt from such seizure by statute. 

6, The actual value of said personal property. 

On receipt of such affidavit, and an undertaking, in writiog, 
executed by one or more sufficient sureties, to be approved by the 
justice of the peace before whom such action is commenced, to 
the effect that they are bound in double the value of such property 
as stated in said affidavit, for the prosecution of said action, and for 
the return of said property to the defendant, if return thereof be 
adjudged, and for the payment to him of such sum as may for any 
cause be recovered against said plaintiff, the justice shall endorse 
upon said affidavit a direction to any constable of the county m 
which said justice shall reside, requiring said constable to take the 
property described therein from the defendant, and keep the same, 
to be disposed of according to law ; and the said justice shall ai 
the same time issue a sunamons directed to the defendant, and re- 
quiring him to appear before said justice at a time and place to be 
therein specified, and not more than twelve days from the date 
thereof, to answer the complaint of said plaintiff; and the said 
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snmmons shall contain a notice to the defendant that in case he 
shall fail to appear at the time and place therein mentioned^ the 
plaintiff will have judgment for the possession of the property de- 
scribed in said affidavit, with the costs and disbursements of said 
action. 

The constable to whom said affidavit, endorsement, and sum- 
mons shall be delivered, shall forthwith take the property described 
in said affidavit, if he can find the same, and shall keep the same in 
his custody. He shaU thereupon, without delay, serve upon said 
defendant a copy of such affidavit, notice, and summons, by deliver- 
ing the same to him personally, if he can be found in said county ; 
if not found, to the agent of the defendant in whose possession said 
property shall be found ; if neither can be found, by leaving such 
copies at the last or usual place of abode of the defendant, with some 
person of suitable age and discretion. And shall forthwith make a 
return of his proceedings thereon, and the manner of serving the 
same, to the justice who issued the said summons. 

The defendant may at any time after such service, and at least 
two days before the return-day of said summons, serve upon plain- 
tiff, or upon the constable who made such service, a notice in writing 
that he excepts to the sureties in said bond or undertaking ; and if he 
fail to do so, all objection thereto shall be waived. If such notice 
be served, the sureties shall justify, or the plaintiff give new sureties 
on the return-day of said summons, who shall then appear and 
justify, or said justice shall order said property delivered to de- 
fendant, and shall also render judgment for defendant's costs and 
disbursements. 

At any time before the return-day of said summons, the said 
defendant may, if he has not excepted to plaintiff's sureties, require 
the return of said property to him, upon giving to the plaintiff, and 
filing same with the justice, a written undertaking, with one or 
more sureties, who shall justify before said justice on the return- 
day of said summons, to the effect that they are bound in double 
the value of said property, as stated in plaintiff's affidavit, for the 
delivery thereof to said plaintiff, if such delivery be adjudged, and 
for the payment to him of such sum as may for any cause be re- 
covered against said defendant ; and if such return be not required 
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before the return-day of said sunimons, the property shall be de- 
livered to said plaintiff. 

The qualification of sureties, and their justification under this 
act, shall be the same as provided in sections one hundred and 
ninety-four and one hundred and ninety-five of the CJode in respect 
to bail on arrest in the supreme court. 

Sections two hundred and fourteen, two hundred and fifteen, and 
two hundred and sixteen, of the Code, shall apply to proceediiigs 
and actions brought under this act, substituting the word constable 
for the word sheriff whenever it occurs in either of said sections. 

The actions so commenced shall be tried in all respects as other 
actions are tried in justices* courts. 

In all actions for the recovery of the possession of perscmal 
property, as herein provided, if the property shall not have been 
delivered to plaintiff, or the defendant, by answer, shall daim a 
return thereof, the justice or jury shall assess the value thereof and 
the injury sustained by the prevailing party by reason of the tak- 
ing or detention thereof, and the justice shall render judgment ac- 
cordingly, with costs and disbursements. 

If it shall appear by the return of a constable that he has taken 
the property described in the plaintiff's affidavit, and that defend- 
ant cannot be found, and has no last place of abode in said comity, 
or that no agent of defendant could be found on whom service could 
be made, the justice may proceed with the cause in the same man- 
ner as though there had been a personal service. 

For the endorsement on said affidavit, the justice shall recdve 
an additional fee of twenty-five cents, which shall be included in 
the costs of the suit. 

§ 54. [47.] I^^o jurisdiction in certain cases. 
But no justice of the peace shall have cognizance of a ciTil ac- 
tion — 

1. In. which the people of this State are a party, excepting for 
penalties not exceeding one hundred dollars ; 

2. Nor where the title to real property shall come in question, 
as provided by sections 55 to 62, both inclusive ; 

3. Nor of a civil action for an assault, battery, false imprisOT- 
ment, libel, slander, malicious prosecution, criminal conversation, or 
seduction ; 
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4. Nor of a matter of account where the sum total of the accounts 
of both parties, proved to the satisfaction of the justice, shall exceed 
four hundred dollars ; 

5. Nor of an action against an executor or administrator as such. 

§ 55. [48.] Answer of Title. 

In every action brought in a court of justice of the peace, where 
the title to real property shall come in question, the defendant 
may, either with or without other matter of defence, set forth 
in his answer any matter showing that such title will come in ques- 
tion. Such answer shall be in writing, signed by the defen4ant or 
his attorney, and delivered to the justice. The justice shall there- 
upon countersign the same and deliver it to the plaintiff. 

§ 66. [49.] (Am'd 1851, 1858.) Undertaking to be given. 

At the time of answering, the defendant shall deliver to the 
Justice a written undertaking, executed by at least one sufficient 
surety, and approved by the justice, to the effect that if the plain- 
tiff shall, within twenty days thereafter, deposit with the justice a 
summons and complaint in an action in the supreme court for the 
same cause, the defendant will, within twenty days after such de- 
posit, give an admission in writing of the service thereof. 

Where the defendant was arrested in the action before the jus- 
tice, the undertaking shall further provide, that he will, at all times, 
render himself amenable to the process of the court during the 
pendency of the action, and to such as may be issued to enforce the 
judgment therein. In case of failure to comply with the under- 
taking, the surety shall be liable not exceeding one hundred dollars. 

§ 57. [50.] (Am'd 1851, 1858.) Action discontinued. Costs. 

Upon the delivery of the undertaking to the justice, the action 
before him shall be discontinued, and each party shall pay his own 
costs. The costs so paid by either party shall be allowed to him, if 
he recover costs in the action to be brought for the same cause in 
the supreme court. If no such action be brought within thirty 
days after the delivery of the undertaking, the defendant's costs 
before the justice may be recovered of the plaintiff. 

§ 58. [51.] If undertaking he not given. 

If the undertaking be not delivered to the justice, he shall have ^ 
urisdiction of the cause, and shall proceed t\ieTcm \ wA'Oaa ^^^<s«A- n^ 
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ant shall be precluded, in his defence, from drawing the titie ii 
question. 

g 59. [62.] (Am'd 1849.) 2'he same. 

If, however, it appear on the trial, from the plaintiiff'B own show- 
ing, that the title to real property is in question, and each title shall 
be disputed by the defendant, the justice shall dismiss the actloB, 
and render judgment against the plaintiff for the costs. 

§ 60. [53.] (Am'd 1851, 1858.) Anotlier action may be hnmgU, 
When a suit before a justice shall be diacontdnued by the defif- 
ery of' an answer and undertaking, as provided in sections S5, M, 
and 57, the plaintiff may prosecute an action for the sune cause ii 
the supreme court, and shall complain for the same cause of ickiOB 
only on which he relied before the justice ; and the answer <rf the 
defendant shall set up the same defence only which he made belope 
the justice. 

§ 61. [54.] (Am'd 1851, 1858.) Costs. 

If the judgment in the supreme court be for the plaintU^hfl 
shall recover costs ; if it be for the defendant, he shall recover oosta, 
except that upon a verdict he shall pay costs to the plaintiff, note 
the judge certify that the title to real property came in question oa 
the trial. 

§ 62. [55.] (Am'd 1849, 1851, 1858, 1860.) Answer of HtU as te 
one cauM of action. Transfer of cases to siipreme court. 

If, in an action before a justice, the plaintiff have several caosei 
of action, to one of which the defence of title to real property shiB 
be interposed, and as to such cause the defendant shall answer and 
deliver an imdertaking, as provided in sections fifty-five and fifty* 
six, the justice shall discontinue the proceedings as to that caoflt, 
and the plaintiff may commence another action therefor in the M* 
preme court. As to the other causes of action, the justice tomj 
continue his proceedings* 

All actions pending in any county court on the seventh daycf 
May, eighteen hundred and fifty-eight, in aU cases in which a plet 
of title was interposed in actions originally commenced in a justiflC^l 
court, are transferred to and vested in the supreme court, with fidl 
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power and jurisdiction to proceed therein, as commenced in said 
supreme court, by reason of a plea of title having been interposed 
in a justice's court in like cases. 

§ 63. [66.] (Am*d 1849.) Docketing justices* judgments. 

A justice of the peace, on the demand of a party in whose favor 
he shall have rendered a judgment, shall give a transcript thereof, 
which may be filed and docketed in the office of the clerk of the 
county where the judgment was rendered. The time of the receipt 
of the transcript by the clerk shall be noted thereon, and entered 
in the docket ; and from that time, the judgment shall be a judg- 
ment of the county court. A certified transcript of such judgment 
may be filed and docketed in the clerk's office of any other coimty, 
and with the like effect, in every respect, as in the county where 
the judgment was rendered ; jexcept that it shall be a lien only 
from the time of filing and docketing the transcript. But no such 
judgment for a less sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon, or enforced against, real 
property. 

§ 64. [51] (Am'd 1849, 1851, 1852, 1860.) Itules. 
The following rules shall be observed in the courts of justices 
of the peace : 

1. The pleadings in these courts are : 

1. The complaint by the plaintiff; 

2. The answer by the defendant. 

2. The pleadings may be oral or in writing ; if oral, the sub- 
stance of them shall be entered by the justice in his docket ; if in 
writing, they shall be filed by him, and a reference to them shall be 
made in the docket. 

3. The complaint shall state, in a plain and direct manner, the 
facts constituting the cause of action. 

4. The answer may contain a denial of the complaint, or of any 
part thereof, and also notice, in a plain and direct manner, of any 
facts constituting a defence. 

5. Pleadings are not required to be in any particular form, but 
must be such as to enable a person of common understanding to 
know what is intended* 

3 
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6. Either party may demur to a pleading of his adversary, or 
any part tliereof, when it is not sufficiently explicit to enable him 
to understand it, or it contains no cause of action or defence 
although it be taken as true. 

7. K the court deem the objection well founded, it shall order 
the pleading to be amended ; and if the party refuse to amend, the 
defective pleading shall be disregarded. 

8. In case a defendant does not appear and answer, the plaintiff 
cannot recover without proving his case. 

9. In an action or defence founded upon an account, or an instru- 
ment for the payment of money only, it shall be sufficient for a 
party to deliver the account or instrument to the court, and to state 
that there is due to him thereon from the adverse party a specified 
sum, which he claims to recover or set oflf. 

10. A variance between the proof on the trial and the allega- 
tions in a pleading, shall be disregarded as immaterial, unless the 
court shall be satisfied that the adverse party has been misled to 
his prejudice thereby. 

11. The pleadings may be amended at any time before the trial, 
or during the trial, or upon appeal, when by such amendment sub- 
stantial justice will be promoted. If the amendment be made after 
the joining of the issue, and it be made to appear to the satisfac- 
tion of the court, by oath, that an adjournment is necessary to the 
adverse party in consequence of such amendment, an adjournment 
shall be granted. The court may also, in its discretion, require as 
a condition of an amendment, the payment of costs to the adverse 
party. 

12. Execution maybe issued on a judgment, heretofore or here- 
after rendered in a justice's court, at any time within five years 
after the rendition thereof, and shall be returnable sixty days from 
the date of the same. 

13. If the judgment be docketed with the county clerk, the exe- 
cution shall be issued by him to the sheriff of the county, and have 
the same effect, and be executed in the same manner, as other exe- 
cutions and judgments of the county court, except as provided in 
section 63. 

14. The court may, at the joining of issue, require either party, 
at the request of the other, at that or Rome otViet s^cV&^ad time, to 
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exhibit his account on demand, or state the nature thereof as far 
forth as may be in his power, and in case of his default, preclude 
him from giving evidence of such parts thereof as shall not have 
been so exhibited or stated. 

15. The provisions of this act respecting forms of action, 
parties to actions, the rules of evidence, the times of commencing 
actions, and the service of process upon corporations, shall apply to 
these courts. 

The defendant may, on the return of process, and before answer- 
ing, make an offer in writing to allow judgment to be taken against 
him for an amount, to be stated in such offer, with costs. The 
plaintiff shall thereupon, and before any other proceedings shall be 
had in the action, determine whether he will accept or reject such 
offer. If he accept the offer, and give notice thereof in writing, 
the justice shall file the offer and the acceptance thereof, and render 
judgment accordingly. If notice of acceptance be not given, and if 
the plaintiff fail to obtain judgment for a greater amount, exclusive 
of costs, than has been specified in the offer, he shall not recover 
costs, but shall pay to the defendant his costs accruing subsequent 
to the offer. 

TITLE YII. 

Of Juitice^ and other InfeiHor Coutts in Cities. 

Ghipteb I. Marine court in New York city. 

IL Justices' courts in New York city. 

III. Justices* courts in cities. 

rr. G-eneral provisions. 

Chapter I. 

Marine Coiirt of New York City^ 

Chapter II. 

Justices* Courts in New York City. 

The sections in tliis and the preceding chapter of this title (ss. 65, 66), have 
been entirely abrogated by subsequent laws. 
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Chapter IIL 

The Jtistices* Courts of Cities. 

§ 6Y. [60.] Jnr indict ion. 

The justices' courts of cities shall have jurisdiction in the 
lowing cases, and no otlier : 

1. In actions similar to those in which justices of the p 
have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or by-laws of the corporal 
of their respective cities, where the penalty or forfeiture shall 
exceed one hundred dollars. 

Chapter IV. 

General Provisions. 

§ 68. [61.] (Am'd 1849, 1851.) Sections 55 and 64 applit 
to this title. 

The provisions of sections 55 to 64, both inclusive, relatioj 
forms of action, to pleadings, to the times of commencing acti 
to the rules of evidence, to filing and docketing transcripts of ji 
ments, to their effect and the mode of enforcing them, and to 
ceedings where title to real property shall come in question, e 
apply to the courts embraced in this title; except that after the 
continuance of the actions in the inferior court, upon an answe 
title, the new action may be brought either in the supreme cc 
or in any other court having jurisdiction thereof; and except, t 
that in the city and county of New York, a judgment for twe 
five dollars or over, exclusive of costs, the transcript where* 
docketed in the oflfice of the clerk of that county, shall haye 
same effect as a lien, and be enforced in the same manner as, am 
deemed, a judgment of the court of common pleas for the city 
county of New York. 
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TITLE I. 
II. 
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V. 
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VII. 

VIII. 

IX. 

X. 
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XII. 
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Of their form. 

Of the time of commencimo tuem. 

Of tub parties. 

Of tub plage of trial. 

Of tub manner of commencing tueTm. 

Of the PLEADIN08. 

Of the provisional remedies. 

Of tub trial ani> judgment. 

Of tub execution of tub judgment. 

Of tub costs. . 

Of appeals. 

Of tub miscellaneous proceedings. 

Actions in particular cases. 

Provisions relating to existing suits. 

General provisions. 



TITLE I. 

Fonn of Civil Actions. 

BCTioN 69. Distinction between actions at law and suits in equity abolished. 

70. Parties, how designated. 

71. Actions on judgments. 

72. Feigned issues abolished. 

§ 69. [62.] (Am'd 1849.) Distinction between actions at law and 
uits in equity aholished. 

The distinction between actions at law and suits in equity, and 
he forms of all such actions and suits, heretofore existing, are abol- 
shed ; and there shall be in this State, hereafter, but one form of 
iction for the enforcement or protection of private rights and 
,he redress of private wrongs, which shall be denominated a civil 
iction. 



§ 70. [63.] (Am'd 1849.) Parties, how designated. 
In such action^ the party complaimng ^«iX\. \i^ V\isy^rsv %s» *^5s\a 
ylalntiff, and the adverse party as tlie deienAaiAi. 



§ 71. [64.] Actions on judgments. 

No action shall be brought upon a judgment rendered in any 
court of this State, except a court of a justice of the peace, between 
the same parties, without leave of the court for good cause shown, 
on notice to the adverse party ; and no action on a judgment ren- 
dered by a justice of the peace shall be brought in the same county 
within five years after its rendition, except in case of his death, 
resignation, incapacity to act, or removal from the county, or that 
the process was not personally served on the defendant, or on all 
the defendants, or in case of the death of some of the parties, or 
where the docket or record of such judgment is or shall have been 
lost or destroyed. 

§ 12. [65.] Existing suits. Feigned issues abolished. 

Feigned issues are abolished ; and instead thereof, in the cases 
where the power now exists to order a feigned issue, or when a 
question of fact, not put in issue by the pleadings, is to be tried by 
a jury, an order for the trial may be made, stating distinctly and 
plainly the question of fact to be tried ; and such order shall be 
the only authority necessary for a trial. 

TITLE II. 
2hne of coinmencirtg Civil Actions. 

Chapter I. Actions generally. 

II. For the recovery of real property. 

III. Other than for the recovery of real property. 

IV. General provisions. 

Chapter I. 
. Time of commencing Actiofis in general. 

Section 78. Repeal of existing limitations. 

74. Time for commencing actions, &c. 

§'73. [66.] (Am'd 1849.) Repeal of existing limitatiofis. 
The provisions contained in the chapter of the revised statateS) 
entitled '' Of actions and the times of commencing them," are re* 
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pealed; and the provisions of this title are substituted in their 
stead. This title shall not extend to actions already commenced, 
or to cases where the right of action has already accrued ; but the 
statutes now in force shall be applicable to such cases, according to 
the subject of the action, and without regard to the form. 

§ 74. [67.] (Am'd 1849, 1851.) Period of limitation^ answer, 
dec. 

Civil actions can only be commenced within the periods pre- 
scribed in this title, after the cause of action shall have accrued, ex- 
cept where, in special cases, a different limitation is prescribed by 
statute, and in the cases mentioned in section seventy-three. 

But the objection that the action was not commenced within the 
time limited, can only be taken by answer. 

Chapter II. 

Tiitve of commencing Actions for the recovery of Real Property, 

Section 76. When the people will not sue. 

76. When action cannot be brought by grantee from the State. 

77. When actions by the people or their grantees to be brought within 

twenty years. 

78. Seisin within twenty years, when necessary. 

79. Seisin within twenty years, when necessary in action or defence 

founded on title, &c. 

80. Action after entry, or right of entry. 

81. Possession, when presumed. Occupation, when deemed under legal 

title. 

82. Occupation under written instrument, Ac. 

88. Adverse possession under written instrument, Ac. 

84. Premises actually occupied, held adversely. 

85. Adverse possession under claim of title not written. 

86. Relation of landlord and tenant, as affecting adverse possession. 

87. Descent cast. Effect of. 

88. Persons under disability. 

§ 75. When the people will not sue. 

The people of this State will not sue any person for or in respect 
to any real property, or the issues or profits thereof, by reason of 
the right or title of the people to the same, unless, 

1. Such right or title shall have accrued within forty years be- 
fore any action or other proceeding for the same shall be com- 
menced ; or unless. 
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2. The people, or thc»ae from whom they claim, shall have re- 
ceived the reiltd and profits of such real property, or of some part 
thereof, v^ithin the space of forty years. 

§ 76. Wlien action cannot be brought by grantee frmn the State. 

>'o action shall be brought for, or in respect to, real property, 
by any person claiming by virtue of letters patent, or grants frwn 
the people of this State, unless the same might have been com- 
menced b^' the people, as herein specified, in case such patent or 
grant had not been issued or made. 

§ 77. When actions by the people or their grantees to he brought 
within twenty years. 

When letters patent or grants of real property shall have been 
issued or made by the people of this State, and the same shall be 
declared void by the determination of a competent court, rendered 
upon an allegation of a fraudulent su^^estion, or concealment, or 
forfeiture, or mistake, or ignorance of a material feet, or wrongful 
detaining, or defective title, in such case an action for the recovery 
of the premises so conveyed may be brought either by the people 
of this State, or by any subsequent patentee or grantee of the same 
premises, his heirs or assigns, within twent}- years after such dete^ 
mination was made, but not after that period. 

§ 78. Seizin within twenty years, when necessary. 

No acticm for the recovery of real property, or for the recovCTy 
of the possession thereof, shciU be maintained, unless it appear that 
the plaintiff, his ancestor, predecessor, or grantor, was seized or poe 
sessed of the premises in question within twenty years before the 
commencenient of such action. 

§ 79. Seizin withitt twenty years, when necessary in action or dt 
fence founflcd on title. 

No cause of action or defence to an action founded upon the titie 
to real property, or tc^ rents or services out of the same, shall be 
effectual, unless it appear that the person prosecuting the action or 
making the defence, or under whoso title the action is prosecuted 
or the defence is made, or the ancestor, predecessor, or grantor of 
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TITLE I. 

Fonn of Civil Actions. 

Sbction 69. Distinction between actions at law and suits in equity abolished, 

70. Parties, how designated. 

71. Actions on Judgments. 

72. Feigned issues abolished. 

g 69. [62.] (Am'd 1849.) Distinction between actions at law and 
suits in equiti/ aholished. 

The distinction between actions at law and suits in equity, and 
the forms of all such actions and suits, heretofore existing, are abol- 
ished ; and there shall be in this State, hereafter, but one form of 
action for the enforcement or protection of private rights and 
the redress of private wrongs, which shall be denominated a civil 
action. 



§ 70. [63.] (Am'd 1849.) Parties, how designated. 
In such action, the party complaining shall be known as the 
plaintiff, and the adverse party as the defendant. 
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judgment or decree, land shall bo deemed to haye been possef 
and occupied in the following cases: 

1. Where it has been usually cultivated or improYed ; 

2. Wliere it has been protected by a substantial indoenre; 

3. Where, although not inclosed, it has been used for the eaj. 
of fuel or of fencing timber, for the purposes of husbandry, or 
ordinary use of the occupant ; 

4. Where a known farm or a single lot has been partly 
proved, the portion of sucli farm or lot that may have been left 
cleared or not inclosed, according to the usual course and cosl 
of the adjoining country, shall be deemed to have been occupied 
the same length of time as the part improved and cultivated. 

§ 84. Pretniscs actncdly occupied held adversely. 

Where it shall appear that there has been an actual contin 
occupation of premises, imder a claim of title, exclusive of any ot 
right, but not founded upon a written instrument or a judgmen 
decree, the premises so actually occupied, and no other, shall 
deemed to have been held adversely. 

§ 85. Adverse possession under clairn not loritten. 
For the purpose of constituting an adverse possession, by a ] 
son claiming title not founded upon a written instrument or a ju 
ment or decree, land shall be deemed to have been possessed i 
occupied in the following cases only : 

1. Where it has been protected by a substantial inclosuro; 

2. Where it has been usually cultivated or improved. 

§ 86. Relation of landlord and tenant. 

Whenever the relation of landlord and tenant shall have exia 
between any persons, the possession of the tenant shall be deeu 
the possession of the landlord, until the expiration of twenty y€ 
from the termination of the tenancy ; or, where there has been 
written lease, until the expiration of twenty years from the tinu 
the last payment of rent ; notwithstanding that such tenant n 
have acquired another title, or may have claimed to hold adyera 
to his landlord. But such presumptions shall not bo made after 
periods herein lindted. 
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§ ST. Descent coat. 

The right of a person to the possession of any real property 
shall not be impaired or affected by a descent being cast in conse- 
quence of the death of a person in possession of such property. 

§ 88. Persona under disabilities. 

If a person entitled to commence any action for the recovery of 
peal property, or to make an entry or defence founded on the title 
to real property, or to rents or services out of the same, be, at the 
time such title shall first descend or accrue, either — 

1. Within the age of twenty-one years; or, 

2. Insane ; or, 

3. Imprisoned on a criminal charge, or in executicm upon con- 
viction of a criminal offence for a term less than for life ; or, 

4. A married woman ; 

the time during which such disability shall continue shall not be 
deemed any portion of the time in this chapter limited for the com- 
mencement of such action, or the making of such entry or defence ; 
but such action may be commenced, or entry or defence made, after 
the period of twenty years, and within ten years after the disabil- 
ity shall cease, or after the death of the person entitled who shall 
die under such disability ; but such action shall not be commenced, 
or entry or defence made, after that period. 

Chapter HI. 

Time of commencing Actions other than for the recovery of Real 

Property. 



Section 89. 


Limitation prescribed. 


90. 


Twenty years. 


91. 


Six years. 


92. 


Three years. 


9a 


Two years. 


94. 


One year. 


95. 


Action upon a current account. 


96. 


Action for penalties. 


97. 


Action for other relief. 


98. 


Action by the people. 



§ 89. [69.] (Am'd 1849.) Periods of limitation prescribed. 

The periods prescribed in section 74 for the commencement of 
actions other than for the recovery of real property shall be as fol- 
lows: 



■ \ 

I 
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g 90. [70.] (Aiii'd 1849.) 7\ccnty years. 
Within twenty years : 

1. An action upon a jud^^nent or decree of any court of t 
United States, or of any State or Territory within the Unit 
States. 

2. An action upon a scaled instrument. 

§ 91. [71.] (Am'd 1849.) Six yearn. 
AVitliin six j'ears : 

1. An action upon a contract, obligation, or liahility, express 
implied, excepting those mentioned in section 90» 

2. An action upon a liability created by statute, other thai 
penalty or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining, or injuring any goods 
chattels, including actions for the specific recovery of perso: 
property. 

5. An action for criminal conversation, or for any other inji 
to the person or rights of another, not arising on contract, and i 
hereinafter enumerated. 

6. An action for relief on the ground of fraud, in cases which he 
tofore were solely cognizable by the court of chancery, the cause 
action in such case not to be deemed to have accrued until the c 
covery, by the aggrieved party, of the facts constituting the frai 

g 92. [72.] (Am'd 1849.) Three years. 
Witliin three years : 

1. An action against a sheriff, cortmer, or constable, ui>on a ] 
bility incurred by the doing of an act in his official capacity, fl 
in virtue of his office, or by the omission of an official duty, indi 
ing the non-payment of money collected ui>on an execution. ] 
this section shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, wh 
the action is given to the party aggrieved, or to such party and 
people of this State, except where the statute imposing it prescri 
a different limitation. 
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§ 93. [73.] Ttoo years. 
Within two years : 

1. An action for libel, slander, assault, battery, or false impris- 
onment. 

2. An action upon a statute, for a forfeiture or penalty to the 
people of this State. 

§ 94. [74.] One year. 
Within ohe year : 

1. An action against a sheriff or other officer, for the escape of 
a prisoner arrested or imprisoned on civil process. 

/ § ^^' L*^^'] (Am'd 1849.) Actio7i upon a current account. 

In an action brought to recover a balance due upon a mutual, 
open, and current account, where there have been reciprocal de- 
mands between the parties, the cause of action shall be deemed to 
have accrued from the time of the last item proved in the account 
on either side. 

§96. [76.] Actions for penalties y <kc. 

An action upon a statute, for a penalty or forfeiture given in 
whole or in part to any person who will prosecute for the same, 
must be commenced within one year after the commission of the 
offence ; and if the action be not commenced within the year by a 
private party, it may be commenced within two years thereafter in 
behalf of the people of this State, by the attorney-general, or the 
district-attorney of the county where the offence was committed. 

§ 97. [77.] Actions for other relief. 

An action for relief not hereinbefore provided for, must be com- 
menced within ten years after the cause of action shall have ac- 
crued. 

§ 98. [78.] (Am'd 1849.) Actions by the people. 

The limitations prescribed in this chapter shall apply to actions 
brought in the name of the people of this State, or for their benefit, 
in the same manner as to actions by private parties. 
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Chapter IV. 

General Frovmons as to the Time of Commencing Actixms. 

Section 99. When action deemed commenced. 
KM). Exception, defendant out of State. 
1()1. Exception as to person under disabilities. 

102. Death of person entitled before limitation expires. 

103. Suits by aliens. 

104. Where judgment reversed. 

i 105. Stay of action by injunction, &c. 

106. Disability must exist when right accrued. 

107. Two or more disabilities. 

105. This title when not to apply. 

109. The like. 

110. New promise must be in writing. 

§ 99. [19.] (Am'd 1849, 1851.) }Vhen actiofi deemed cofiwunced. 

An action is commenced as to each defendant when the sum- 
mons is served on him, or on a co-defendant who is a joint con- 
tractor or otherwise united in interest with him. 

An attempt to commence an action is deemed eqniyalent to the 
commencement thereof, within the meaning of this title, when the 
summons is delivered, with the intent that it shall be actoally 
served, to the sheriff or other officer of the county in which the de- 
fendants, or one of them, usually or last resided ; as, if a corpora- 
tion be defendant, to the sheriff or other officer of the county in 
which such corporation was established by law, or where its general 
! business was transacted, or where it kept an office for the transac- 
tion of business. But such an attempt must be followed by the firrt 
publication of the summons, or the service thereof, within sixty 
days. 



§ 100. [80.] (Am'd 1849, 1851.) Exception, defendant out of 
State. 

If, when the cause of action shall accrue against any person, he 
shall be out of the State, such action may be commenced within the 
terms herein respectively limited, after the return of such person 
into this State ; and if, after such cause of action shall have accrued, 
such person shall depart from and reside out of this State, the time 
of his absence shall not be deemed or taken as any part of the time 
limited for the commencement of such action. 
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§ 101. [81.] (Am'd 1849, 1851, 1852.) Exceptions, persons under 
disabilities. 

If a person entitled to bring an action mentioned in the last 
chapter, except for a penalty or forfeiture, or against a sheriff or 
other officer, for an escape, be at the time the cause of action ac- 
crued, either, 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge ; or, in execution under the 
sentence of a criminal court, for a term less than his natural life ; or, 

4. A married woman ; 

the time of such disability is not a part of the time limited for 
the commencement of the action ; except that the period within 
which the action must be brought cannot be extended more than 
five years by any such disability, except infancy ; nor can it be so 
extended in any case longer than one year after the disability 
ceases. 

§ 102. [82.] (Am'd 1849.) Death of person entitled before limi- 
tation expires. 

If a person entitled to bring an action die before the expiration 
of the time limited for the commencement thereof, and the cause of 
action survive, an action may be commenced by his representatives, 
after the expiration of that time, and within one year from his 
death. If a person against whom an action may be brought die 
before the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be com- 
menced against his executors or administrator after the expiration 
of that time, and within one year after the issuing of letters testa- 
mentary or of administration. 

§ 103. [83.] Actions by aliens. 

When a person shall be an alien subject or citizen of a country 
at war with the United States, the time of the continuance of the 
war shall not be part of the period limited for the commencement 
of the action. 

§ 104. [84.] Where judgment reversed. 

If an action shaU be commenced within the time prescribed 
therefor, and a judgment therein for the plaintiff be reversed on 
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appeal, the plaintiff, or, if he die and the cause of action sru 
his heirs or representatives, may commence a new action y 
one year after the reversal. 

§ 105. [85.] (Am*d 1849.) Time of stay by injunction, <kc. 

When the commencement of an action shall be stayed by ij 
tion or statutory prohibition, the time of the continuaAce < 
injunction or prohibition shall not be part of the time limits 
the commencement of the action. 

§ 106. [86.] Disability mtist exist when right of action ace 
No person shall avail himself of a disability, unless it e; 
when his right of action accrued. 

§ lOY. [87.] (Am'd 1849.)* Wliere several disabilities, all 
be removed. 

When two or more disabilities shall co-exist at the tin 
right of action accrues, the limitation shall not attach until th 
be removed. 

§ 108. [88.]"7%is title not applicable to bills, (kc, of carport 
or to bank notes. 

This title shall not affect actions to enforce the payment o: 
notes, or other evidences of debt, issued by moneyed corpon 
or issued or put in circulation as money. 

§ 109. [89.] (Am'd 1849.) JVor to actions against director 
of moneyed corporations or banking associations. Limitation i 
cases prescribed. 

This title shall not affect actions against directors or stoc 
ers of a moneyed corporation, or banking associations, to rec 
penalty or forfeiture imposed, or to enforce a liability creat 
law ; but such actions must be brought within six years afl 
discovery, by the aggrieved party, of the facts upon whi< 
penalty or forfeiture attached, or the liability was created. 

§ 110. [90.] (Am'd 1849.) Acknowledgment or new protnii 
be made in writing. 

No acknowledgment or promise shall be sufficient evidenc 
new or continning contract, whereby to take the case out 
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operation of this title, unless the same be contained in some writing 
signed by the party to be charged thereby ; but this section shall 
not alter the effect of any payment of principal or interest. 



TITLE III. 

Parties to Civil Actions. 

Section 111. Party In interest to sue. Action by grantee of land held ad- 
versely. 

112. Assignment of thing in action. 

118. Actions by executor, trustee, Ac. 

114. Actions by and against married women. 

115. Infants, actions by and against. 

116. Guardian, how appointed. 

117. Who may be plaintiffs. 

118. Who may be defendants. 

M9. One or more may sue or defend for all 

120. One action against the different parties to bills and notes. 

121. Action when not to abate. 

122. Court to decide controversy, Ac. Interi)leading. 

§ 111. [91.] (Am'd 1849, 1851, 1862.) Actio7i to be hi/ party in 
interest. Action by grantee of land hM adversely. 

Every action must be prosecuted in the name of the real party 
In interest, except as otherwise provided in section one hundred and 
thirteen ; but this section shall not be deemed to authorize the as- 
signment of a thing in action not arising out of contract. 

But an action may be maintained by a grantee of land in the 
name of a grantor, when the grant or grants are void by reason of 
the actual possession of a person claiming under a title adverse to 
that of the grantor at the time of the delivery of the grant, and the 
plaintiff shall be allowed to prpve the facts to bring tlie case within 
this provision. 

§ 112. [92.] (Am'd 1849.) Assignment of thing in action. 

In the case of an assignment of a thing in action, the action by 
the assignee shall be without prejudice to any set-off or other de- 
fence existing at the time of, or before notice of, the assignment ; 
but this section shall not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, aiid\i^OTi^vioi\v:^vyci"?^.\vixvk.- 
tioD, before due. 
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§ 113. [93.] (Am*d 1851.) Action by executor, trustee, ike. 

An executor or administrator, a trustee of an express trust, o 
person expressly authorized by statute, may sue, without joini 
with him the person for whose benefit the action is prosecuted, 
trustee of an express trust, within the meaniug of this section, st 
be construed to include a person with whom, or in whose name 
contract is made for the benefit of another. 

§ 114. [94.] (Am'd 1851, 185Y.) Action by and against a m 
ried woman. 

When a married woman is a party, her husband must be join 
with her, except that, 

1. When the action concerns her separate property, she may i 
alone ; 

2. When the action is between herself and her husband, she m 
sue or be sued alone. 

And in no case need she prosecute or defend by a guardian 
next friend. 

§ 115. [95.] (Am'd 1849.) Infant to appear by gimrdian. 

When an infant is a party, he must appear by guardian, w 
may be appointed by the court in which the action is prosecuted, 
by a judge thereof, or a county judge. 

§116. [96.] (Am'd 1851, 1852, 1862.) Appointment of gu 
dian. 

The guardian shall be appointed as follows : 

1. When the infant is plaintiff, upon the application of the 
fant, if he be of the age of fourteen j^ears ; or if under that a 
upon the application of his general or testamentary guardian, if 
has any, or of a relative or friend of the infant. If made by a r€ 
tive or friend of the infant, notice thereof must first be given to sv 
guardian, if he has one ; if he has none, then to the person w: 
whom such infant resides. 

2. When the infant is defendant, upon the application of the 
fant, if he be of the age of fourteen years, and apply within twei 
days after service of the summons. If he be^ uiid^T the age of foi 

teen, or neglect bo to apply, then upon the w^ip^caMv.oTi o^ wss^ ^ 
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party to the ootion, or of a rolatiTe or Mend of the infout, after no- 
tice of BQoh application being- first given to the geaeral or teata- 
Dientsry goordian of such iufimt, if he has one within this State; if 
he hoa ncme, then to the infant himaelf, if over fourteen years of age, 
and within Oie State ; or if under thfttago, and within Ite State, to 
the porson Vilh wliom gueli infant reaidea. 

And in actions for the partition of real property, or for the fore- 
closure of a mortgage or other instrnment, when an infant dpfendont 
re^des ont of this State, the plaintiff may apply to the court in 
which the action is pending, at any sjwcial term thereof, and will 
be entitled to an order designating some suitable person to be the 
goBrdian for the infant defendant, for the purposes of the action, 
unless the infant defendant, or some one in his behalf, within a nma- 
ber nf days after the service of a copy of the order, which number 
of days shall be in the saXA order specifled, shall procure to be ap- 
pointed a gnnrdian for the aaid infant; and the oourt shall give 
apecial direutions in the order for the manner of the service thereof, 
which may be upon the infant Imnself, or by service upon any relu- 
tion or person with whom the infant resides, and either by mall or 
personally upon the person so served. 

gtl7. [97.] Who to be plai«lifi. 

All persons havin)r an interest in the subject of the action, and 
in obttuning the relief demanded, tuay be jmned as pluntifts, except 
as otherwise provided in tliis title. 

^118. [08.] (Am'd 1849,) Wlio to he df/cndant. 

Any perann may bo made a defendant who has or ctaints an in- 
tarest in the controversy adverse to the plaintiff, or who is a neces- 
aary party to a complete determination or settlement of the questions 
involved Uierein. 

g :i9. [98.] (Am'd 1849.) Partiei lo hsjaiiu:il,d:c. 

Of tlie parties to the action, those who are anited in interest 
ntuat be joined as plaintiff or defendants; but if the con!<ent of 
any (me who should have been joined as plaintiff uaiuiot tyt ^ftv- 
tuined, he raaj be made a dofen4aiit, Hie teawm 'Co.ctwS. >*»m!j, 
staled in the complaint; Mid when ttie cvaestimi Va o^e iJt a «stovw>' 



h^ 
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or general interest of many persons, or when the parties are very 
numerous and it may be impracticable to bring them all before tiie 
court, one or more may sue or defend for the benefit of the whole. 

§ 120. [100.] Parties to bills and notes, dtc. 

Persons severally liable upon the same obligation or instrument, 
including the parties to bills of exchange and promissory notes, 
may all, or any of them, be included in the same action, at the op- 
tion of the plaintiff. 

§ 121. [101.] (Am'd 1849, 185Y, 1862.) Mxisting suits. Action 
ichen not to abate. 

No action shall abate by the death, marriage, or other disability 
of a party, or by the transfer of any interest therein, if the cause 
of action survive or continue. In case of death, marriage, or other 
disability of a party, the court, on motion, at any time within one 
year thereafter, or afterwards on a supplemental complaint, may 
allow the action to be continued by or against his representative or 
successor in interest. In case of any other transfer of interest, the 
action shall be continued in the name of the original party, or the 
court may allow tlie person to whom the transfer is made to be 
substituted in the action. 

After a verdict shall be rendered in any action for a wrong, such 
action shall not abate by the death of any party, but the case shall 
proceed thereafter in the same manner as in cases where the cause 
of action now survives by law. 

At any time after the death, marriage, or other disability of the 
party plaintiff, the court in which an action is pending, upon notice 
to such persons as it may direct, and upon application of any per- 
son aggrieved, ma}^ in its discretion, order that the action be 
deemed abated, unless the same be continued by the proper parties, 
within a tune to be fixed by the court, not less than six months nor 
exceedini^ one year from tlie granting of the order. 

§ 122. [102.] (Am'd 1849, 1851.) Court may (ktennine contro- 
versy, (kc. Interpleader. 

The court may determine any controversy between the parties 
before it, when it can be done without prejudice to the rights of 
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others, or by saving their rights ; but when a complete determina- 
tion of the controversy cannot be had without the presence of other 
parties, the court must cause tliem to be brought in. And when, in 
an action for the recovery of real or personal property, a person 
not a party to the action, but having an interest in the subject 
thereof, makes application to the court to be made a party, it may 
order him to be brought in by the proper amendment. 

A defendant against whom an action is pending upon a contract, 
or for specific, real, or personal property, may at any time before 
answer, upon affidavit that a person not a party to tlie action, and 
without collusion with him, makes against him a demand for the 
same debt or property, upon due notice to such person and the ad- 
verse party, apply to the court for an order to substitute such per- 
son in his place, and discharge him from liability to either party, 
on his depositing in court the amount of the debt, or delivering the 
property or its value to such person as the court may direct ; and 
the court may, in its discretion, make the order. 



TITLE IV. 

Of ilie Place of Trial of Civil Actions. 

Sbction 128. Actions to be tried where subject-matter situated. 

124. Actions to be tried where cause of action arose. 

125. Actions to be tried where the parties reside. 

126. Ghan^ng place of trial. 

§ 123. [103.] (Am'd 1849.) Actions to be tried where suhject- 
titatier situaied. 

Actions for the following causes must be tried in the county in 
•which the subject of the action, or some part thereof, is situated, 
subject to the power of the court to change the place of trial, in the 
cases provided by statute : 

1. For the recovery of real property, or of an estate or interest 
therein, or for the determination in any form of such right or inter- 
est, and for injuries to real property ; 

2. For the partition of real property ; 

8. For the foreclosvLre of a mortgage of Tea\ "^To\>cv\rs *, 
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4. For the recovery of personal property distrained 
cause. 

§ 124. [104.] (Am'd 1849.) Actions to be tried where 
action arose. 

Actions for the following causes must be tried in th< 
where the cause, or some part thereof, arose, subject to 
power of the court to change the place of trial, in the ca 
vided by statute : 

1. For the recovery of a penalty or forfeiture imposed 
ute ; except, that when it is imposed for an offence committ 
lake, river, or other stream of water, situated in two or mo 
ties, the action may be brought in any county bordering • 
lake, river, or stream, and opposite to the place where the 
was committed ; 

2. Against a public officer, or person specially appo: 
execute his duties, for an act done by him in virtue of his < 
against a person who, by his command or in his idd, shall 
thing touching the duties of such officer. 

§ 125. [105.] Action to be tried where parties reside. 

In all other cases the action shall be tried in the cc 
which the parties, or any of them, shall reside at the coi 
ment of the action ; or, if none of the parties shall reside 
State, the same may be tried in any county which the plaini 
designate in his complaint ; subject, however, to the powe; 
court to change the place of trial, in the cases provided by 

§ 126. [105.] (Am'd 1851.) CJiange of place of trial. 

If the county designated for that purpose in the comp] 
not the proper county, the action may, notwithstanding, 1 
therein, unless the defendant, before the time for answering 
demand in writing that the trial be had in the proper com 
the place of trial be thereupon changed by consent of partic 
order of the court, as is provided in this section. 

The court may change the place of trial in the following 

1. When the county designated for that purpose in t 
plaint is not the proper county ; 
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2. When there is reason to believe that an impartial trial can- 
not be had therein ; 

3. "When the convenience of witnesses and the ends of justice 
wonld be promoted by the change. 

When the place of trial is changed, all other proceedings shall 
be had in the county to which the place of trial is changed, unless 
otherwise provided by the consent of the parties, in writing, duly 
filed, or order of the court ; and the papers shall be filed or trans- 
ferred accordingly. 



TITLE V. 



Manner of Cominencirig Civil Actions. 



Sbction 127. Actions, how commenced. 

128. Summons, requisites of. 

129. Notice to be inserted in summons. 

130. Complaint need not be served with summons. 

131. Defendant unreasonably defending. 

132. Notice of lis pendens. 

133. Service of summons. 

134. Return of summons. 

135. Publication of summons. 

136. Proceedings when part only of defendants served, 
13T. When service by publication complete. 

188- Proof of service. 

139. When jurisdiction of action acquired. 



§ 127. [106.] Actions, how commenced. 

Civil actions in the courts of record of this State, shall be com- 
menced by the service of a summons. 

§ 128. [107.] Summons, requisites of. 

The summons shall be subscribed by the plaintiff or his attor- 
ney, and directed to the defendant, and shall require him to answer 
the complaint, and serve a copy of his answer on the person whose 
name is subscribed to the summons, at a place within the State, to 
be therein specified, in which there is a post-office, within twenty 
days after the service of the summons, exclusive of the da.-^ <5»i 
service. 
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I 



I 



§ 129. [108.] (Am'd 1849.) I^otice to be inserted in $ummoi 
The plaintiff shall also insert in the summons a notice, in i 
stance as follows : 

1. In an action arising on contract, for the recovery of mo 
only, that he will take judgment for a sum specified therein, if 
defendant fail to answer the complaint, in twenty days after 
service of the summons. 

2. In other actions, that if the defendant shall fail to answex 
complaint within twenty days after service of the summons, 
plaintiff will apply to the court for the relief demanded in the ( 
plaint. 

§ 130. [109.] (Am'd 1849, 1851.) Service of complaint. 

A copy of the complaint need not be served with the samni 
In such case, the summons must state where the complaint I 
will be filed ; and if the defendant, within twenty days therea 
causes notice of appearance to be given, and, in person or by a 
ney, demands, in writing, a copy of the complaint, specifyl 
place within the State where it may be served, a copy thereof e 
within twenty days thereafter, be served accordingly; and 
such service, the defendant has twenty days to answer ; but 
one copy need be served on the same attorney. 

§131. [110.] (Am'd 1851.) Notice of no personal claim. 

In the case of a defendant against whom no personal clai 
made, the plaintiff may deliver to such defendant, with the 
mons, a notice subscribed by the plaintiff or his attorney, ae 
forth the general object of the action, a brief description o 
property affected by it, if it affects specific real or personal ] 
erty, and that no personal claim is made against such defendai 
which case no copy of the complaint need be served on racl 
fendant, unless within the time for answering, he shall, in wri 
demand the same. If a defendant on whom such notice is » 
unreasonably defend the action, he shall pay costs to the pUUn 

§132. [111.] (Am'd 1849, 1851, 1857, 1858, 1862.) JVoft 
ll8 pendens. 

In an action affecting the title to real property, the plainl 
the time of filing the comp\a\nt,oT at ai\y Wxa^ «».\'v.«r^«t\%,ai 
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2ver a warrant of attachment, under chapter four of title seven, 
part second, of this Code, shall be issued, or at any time afterwards, 
the plaintiff, if the same be intended to affect real estate, may file 
with the clerk of each county in which the property is situated, a 
notice of the pendency of the action, containing the names of the 
parties, the object of the action, and the description of the property 
in that county affected thereby ; and if the action be for the fore- 
closure of a mortgage, such notice must be filed twenty days before 
judgment, and must contain the date of the mortgage, the parties 
thereto, and the time and place of recording .the same. From the 
time of filing only shall the pendency of the action be constructive 
notice to a purchaser or incumbrancer of the property affected 
thereby; and every person whose conveyance or incumbrance is 
subsequently executed or subsequently recorded, shall be deemed a 
subsequent purchaser or incumbrancer, and shall be bound by all 
proceedings taken after the filing of such notice, to the same extent 
as if he were made a party to the action. 

For the purposes of this section an action shall be deemed to be 
pending from the time of the filing of such notice ; provided, how- 
ever, that such notice shall be of no avail, unless it shall be followed 
by the first publication of the summons on an order therefor, or by 
the personal service thereof on a defendant within sixty days after 
such filing. 

And the court in which the said action is pending may, in its 
discretion, at any time after the action shall have become abated, 
as is provided in section number one hundred and twenty-one, on 
good cause shown, and on application of any party aggrieved, after 
the action shall have become abated, as is provided in section one 
hundred and twenty-one, direct the notice authorized by this sec- 
tion to be removed from record by the clerk of any county in whose 
office the same may have been filed. 

§ 133. [112.] SummonSf by wh&in served. 

The summons may be served by the sheriff of the county where 
the defendant may be found, or by any other person not a party to 
the action. The service shall be made, and the summons returned 
with proof of the service to the person whose name is subscribed 
thereto, with all reasonable diligence. T\ie "^et^OTL wJX^^^tYsJavsv^*^'^ 
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pummons may. at his option, by an endorsement on the summons, 
fix a time for tlio Hervice thereof; and the service shall then be 
made acoordiu2:ly. 

g 134. [113.] (AinM 1849, 1851, 1859.) Sennce of summons. 
The suminoiJH sliall be served by delivering a copy thereof as 
follows : 

1. If the suit be against a corporation, to Ihe president or other 
head of the c()rj)()rati(m, secretary, cashier, treasurer, a director, or 
managing agent thereof ; but such service can be made in respect 
to a foreign corj)()ratii)n only when it has property within this State, 
or the cause of action arose therein, or where such service shall be 
made within this State personally upon the president, treasurer, or 
secretary thereof. 

2. If against a minor under the age of fourteen years, to such 
minor personally, and also to his father, mother, or guardian; or, 
if there be none within the State, then to any person having the 
care and control of such minor, or with whom he shall reside, or in 
whose service he sliall be employed. 

3. If against a person judicially declared to be of unsound mind, 
or incapable of conducting his own affairs in consequence of habit- 
ual drunkenness, and for whom a committee has been appointed, to 
such committee and to the defendant personally. 

4. In all other cases, to the defendant personally. 

§ 135. [114.] (Am'd 1849, 1851, 1858, 18C0.) Service by puUi- 
cation. 

Where the person on whom the service of the summons is to be 
made cannot, after due diligence, be found within the State, and 
that fact api)ears by affidavit to the satisfaction of the court op a 
judge thereof, or of the county judge of the county where the trill 
is to be had, and it in like manner appears that a cause of action 
exists against the defendant in respect to whom the serA-ice is to be 
made, or that he is a proper party to an action relating to real 
property in tl4s State, such court or judge may grant an order that 
the service bo madc^ by the publication of a smnmons in either of 
the following cases ; 

1. Where the defendant is a foreign corporation, has property 
within the State, or tlie cause of ac.lvtn\ AYOA*i V\\vite\u •, 
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2. Where the defendant, being a resident of this State, has de- 
parted therefrom with intent to defraud his creditors, or to avoid 
the service of a summons, or keeps himself concealed therein with 
the like intent ; 

3. Where he is not a resident of this State, bnt has property 
therein, and the court has jurisdiction of the subject of the action ; 

4. Where the subject of the action is real or personal property 
in this State, and the defendant has, or claims, a lien or interest, 
actual or contingent, therein, or the relief demanded consists wholly 
or partly in excluding the defendant from any interest or lien 
therein ; 

5. Where the action is for divorce, in the cases prescribed by 
law. 

The order must direct the publication to be made in two news- 
papers to be designated as most likely to give notice to the person 
to be served, and for such length of time as may be deemed reason- 
able, not less than once a week for six weeks. In case of publica- 
tion, the court or judge must also direct a copy of the summons 
and complaint to be forthwith deposited in the post-office, directed 
to the person to be served, at his place of residence, unless it ap- 
pear that such residence is neither known to the party making the 
application, nor can with reasonable diligence be ascertained by 
him. When publication is ordered, personal service of a copy of 
the summons and complaint, out of the State, is equivalent to pub- 
lication and deposit in the post-office. 

The defendant against whom publication is ordered, or his rep- 
resentatives, on application and sufficient cause shown at any time 
before judgment must be allowed to defend the action ; and, except 
in an action for divorce, the defendant against whom publication is 
ordered, or his representatives, may in like manner, upon good 
canse shown, be allowed to defend after judgment, or at any time 
within one year after notice thereof, and within seven years after its 
rendition, on such terms as may be just ; and if the defence be suc- 
cessftd, and the judgment or any part thereof have been collected, 
or otherwise enforced, such restitution may thereupon be compelled 
as the court directs ; but the title to property sold under such judg- 
ment to a purchaser in good faith shall not be thereby affected. 
And in all cases where publication is made, the complaint must be 
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first filed, and the suiuinoiis, as published, must state the time and 
place of such filing. 

In acitions for tho foreclosure of mortgages on real estate, al- 
ready instituted, or hereafter to be instituted, if any party or par- 
ties having any interest in or lien upon such mortgaged prenuBes 
are unknown to the i)laintifF, and the residence of Buchparty^flr 
parties cannot, witii reasonable diligence, be ascertained by him, 
and such f:i(;t shall be made to appear, by affidavit, to the courts or 
to a justice thereof, or to the county judge of the county where tiw 
trial is to be had, such court, justice, or county judge, may granft 
an order that the summons be served on such unknown party or 
parties by publishing the same for six weeks, once in each week 
successively, in the State paper, and in a newspaper printed in the 
county where the premises are situated, which publication shall be 
equivalent to a ])ersonal service on such unknown party or partiefl. 

^ 13G. [115.] (Am'd 184<.», 1851.) Joint and several debtors. 
Where the action is against two or more defendants, and the 

summons is served on one or more, but not on all of Uieni| the 

plaintilF may proceed as follows : 

1. If the action be against defendants jointly indebted i^xia 
contract, he may proceed against the defendant served, unless the 
court otherwise direcrt ; and if he recover judgment, it may be en- 
tered against all the defendants thus jointly indebted, BO £ar only 
as that it may be enforced against the joint property of all, and 
the separate property of the defendants served, and if they are snb* 
ject to arrest, against the persons of the defendants serred ; or, 

2. If the action be against defendants severally liable, he mi^ 
proceed against the defendants served, in tho same manner aa if 
they were the only defendants. 

3. If all tho defendants have been served, judgment may be 
taken against any or either of them severally, when the plaintiff 
would be entitled to judgment against such defendant or defendant^ 
if the action had been against them, or any of them alone. 

§ 13Y. [116.] Wlien service complete. 

In the cases mentioned in section 135, the service of the SUB 
mons shall be deemed complete at the expiration of the time JH 
scribed by the order for publication. 
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§ 138. [117.] (Am'd 1851.) Proof of service. 
Proof of the service of the summons, and of the complaint or 
notice, if any, accompanying the same, must be as follows : 

1. If served by the sheriff, his certificate thereof ; or, 

2. If by any other person, his affidavit thereof; or, 

8. In case of publication, the affidavit of the printer, or his fore- 
man, or principal clerk, showing the same, and an affidavit of a de- 
posit of a copy of the sunmions in the post-office, as required by 
law, if the same shall have been deposited ; or, 

4. The written admission of the defendant. 

In case of service otherwise than by publication, the certificate, 
affidavit, or admission, must state the time and place of the service. 

§ 139. (Am'd 1861.) Jurisdiction. Appearance. 

From the time of the service of the summons in a civU action, 
or the allowance of a provisional remedy, the court is deemed to 
have acquired jurisdiction, and to have control of all the subsequent 
proceedings. A volimtary appearance of a defendant is equivalent 
to personal service of the summons upon him. 

TITLE VI. 
Of the Pleadings in Civil Actions. 

Chapter L The complaint. 

II. The demurrer. 

III. The answer. 

IV. The reply. 

v. General rules of pleading. 
VI. Mistakes and amendments. 

Chapteb, I. 
The Complaint. 

Section 140. Forms of pleading. 

141. Complaint. 

142. Complaint, what to contain. 

§ 140. [118.] (Am'd 1849, 1852.) Forms of pleading. 
All the forms of pleading heretofore existing are abolished ; 
and, hereafter, the forms of pleading in civil actions in courts of 
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record, and the rules by which the sufficiency of the pleadings i 
be determined, are those prescribed by this act. 

§ 141. [119.] C<yi»plaint, 

The first pleading on the part of the plaintiff, is the c 
plaint. 

§ 142. [120.] (Am'd 1851.) Complaint, whxU to contain. 
The complaint shall contain : 

1. The title of the cause, specifying the name of the cour* 
which the action is brought, the name of the county in which 
plaintifi^ desires the trial to be had, and the names of the partie 
the action, plaintiff and defendant. 

2. A plain and concise statement of the facts constitutiD 
cause of action, without unnecessary repetition. 

3. A demand of tlie relief to which the plaintiff supposes 1 
self entitled. If the recovery of money be demanded, the amc 
thereof shall be stated. 



Cn AFTER II. 

The Demurrer. 

Section 143. Defendant to demur or answer. 
144. When the defendant may demur. 

146. Demurrer, what to specify. 

140. How to proceed if complaint be amended. 

147. Objection not appearing on complaint. 

148. Objection, when waived. 

§ 143. [121.] Defendant to domur or a7isw€r. 

The only pleading on the part of the defendant is either t 

murrer or an answer. It nmst be served within twenty days i 

the service of the copy of the complaint. 

§ 144. [122.] \V1ien defendant may demur. 

The defendant may demur to the complaint when it shall vp 
upon the face thereof, either — 

1. That the court has no jurisdiction of the person of tlM 
fendant, or the subject of the action*, ox. 
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2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the same par- 
ties, for the same cause ; or 

4. That there is a defect of parties, plaintiff or defendant ; or, 

5. That several causes of action have been improperly united ; 
or, 

6. That the complaint does not state facts sufficient to consti- 
tute a cause of action. 

§ 145. [123.] (Am'd 1849.) Demurrer mmt Hpecify grounds of 
objection. 

The demurrer shall distinctly specify the grounds of objection 
to the complaint. Unless it do so, it may be disregarded. It may 
be taken to the whole complaint, or to any of the alleged causes of 
action stated therein. 

146. [125.] (Am'd 1849.) Iloin to proceed if complahit he 
amended. 

If the complaint be amended, a copy thereof must be served on 
the defendant, who must answer it within twenty days, or the 
plaintiff, upon filing with the clerk on [due] proof of the service, 
and of the defendant's omission, may proceed to obtain judgment, 
as provided by section 246 ; but where an application to the court 
for judgment is necessary, eight days' notice thereof must be given 
to the defendant. 

§ .14'7. [126.] Objection not appearing on complaint. 

When any of the matters enumerated in section 144 do not ap- 
pear upon the face of the complaint, the objection may be taken 
by answer. 

§ 148. [128.] (Am'd 1849.) Objection, when deemed waived. 

If no such objection be taken either by demurrer or answer, the 
defendant shall be deemed to have waived the same, excepting only 
the objection to the jurisdiction of the court, and the objection that 
the complaint does not state facts sufficient to constitute a cause 
of action. 
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Chapter III. 
The Ansicer. 

Section 149. Answer, what to contain. 

150. Counter claim. Severt^l defences. 

151. Demurrer and answer, when allowed. 

152. Sham and irrelevant defences to be stiicken out. 

§ 149. [128.] (Am'd 1849, 1851, 1852.) Answer, what to 
tain. 

The answer of the defendant must contain, — 

1. A general or specific denial of each material allegation o 
complaint controverted by the defendant, or of any knowledg 
information thereof sufficient to form a belief; 

2. A statement of any new matter constituting a defenc 
counter claim, in ordinary and concise language, without repeti 

§ 160. [129.[ (Am'd 1849, 1852.) Counter-claim. Sever€k 
fences. 

The counter-claim mentioned in the last section, must be 
existing in favor of a defendant, and against a plaintiff beti 
whom a several judgment might be had in the action, and ari 
out of one of the following causes of action : 

1. A cause of action arising out of the contract or transai 
set forth in the complaint as the foundation of the plaintiff's d 
or connected with the subject of the action ; 

2. In an action arising on contract, any other cause of m 
arising also on contract, and existing at the conmiencement oi 
action. 

The defendant may set forth by answer as many defences 
counter-claims as he may have, whether they be such as have 
heretofore denominated legal or equitable, or both. They must 
be separately stated, and refer to the causes of action which 
are intended to answer, in such manner that they may be i 
ligibly distinguished. 

§ 151. Demurrer and answer. 

The defendant may demur to one or more of several 
action stated in the complaint, and answer the residue. 
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§ 152. (Am'd 1851.) Sham and irrelevant defences. 

Sham and irrelevant answers and defences may be stricken out 
on motion, and upon such terms as the court may in their dis- 
cretion impose. 

Chaptkr IV. 
llie Reply. 

Section 158. Reply, demurrer to answer. 

154. Motion for judgment upon answer. 

155. Demurrer to reply. 

§ 163. [131.] (Am'd 1849, 1851, 1852, 1865, 1857, 1860.) Reply, 
Demurrer to answer . 

When the answer contains new matter constituting a counter- 
claim, the plaintiff may, within twenty days, reply to such new 
matter, denying generally or specifically each allegation contro- 
verted by him, or any knowledge or information thereof sufficient 
to form a belief; and he may allege, in ordinary and concise lan- 
guage, without repetition, any new matter not inconsistent with the 
complaint, constituting a defence to such new matter in the answer ; 
and the plaintiff may in all cases demur to an answer containing 
new matter, where, upon its face, it does not constitute a counter- 
claim or defence ; and the plaintiff may demur to one or more of 
such defences or counter-claims, and reply to the residue of the 
counter-claims. 

And in other cases, when an answer contains new matter con- 
stituting a defence by way of avoidance, the court may, in its dis- 
cretion, on the defendant's motion, require a reply to such new 
matter ; and in that case, the reply shall be subject to tlie same 
rules as a reply to a counter-claim. 

§ 154. Motion for judgment on answer. 

If the answer contain a statement of new matter constituting a 
defence, and the plaintiff fail to reply or demur thereto within the 
time prescribed by law, the defendant may move, on a notice of not 
less than ten days, for such judgment as he is entitled to upon such 
statement, and if the case require it, a writ of inquiry of damages 
may be issued. 

An* 
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§ 155. Demurrer to reply. 

If a reply of the plaintiff to any defence set up by the a 
of the defendant be insufficient, the defendant may demur ti 
and shall state tlie grounds thereof. 



Chapter V. 

General Rules of Pleculing. 

SsCTioN 15f>. Pleadings to be subscribed and yerified. 

157. Pleadings, liow verified. 

15S. How to state an account in pleading. 

159. Pleadings to be liberally construed. 

160. Irrelevant or redundant matter to be stricken oat, and im 

matter made more definite. 

161. Judgments, how to be pleaded. 

162. Conditions precedent, liow to be pleaded. 
168. Private statutes, how to be pleaded. 

164. Libel and slander, how stated in complaint. 

165. Answer in such cases. 

166. Answer in actions to recover property distridned for dama 

167. What causes of action may be joined. 

168. Allegation not denied, when to be deemed true. 

§ 156. [133.] (Am'd 1849, 1851.) Pleadings to be svh 
and verified. 

Every pleading in a court of record must be subscribed 
party or his attorney ; and when any pleading is verified, 
subsequent pleading, except a demurrer, must be verified alac 

§ 157. [138.] (Am'd 1849, 1851.) Pleadings, how verified 
The verification must be to the effect, that the same is t 
the knowledge of the person making it, except as to those n 
stated on information and belief, and as to those matters he b 
it to be true, and must be by the affidavit of the party, or iJ 
be several parties united in interest, and pleading together, 
at least of such parties acquainted with the facts, if such 
be within the county where the attorney resides, and cap 
making the affidavit. The affidavit may also be made by thi 
or attorney, if the action or defence be founded upon a wrii 
strument for the payment of money only, and such instrun 
in the possession of the agent or attorney, or if all the n 
allegations of the pleading be within the personal knowledg< 
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agent or attorney. Wben thtt pleading ifl verifii'd tj any other 
person than tlio party, he shall set forth in the affidavit his knowL 
edge, or the gronnila of hia belief on the subject, und tbe reaaona 
why it ja not made by tbe party. Wlien a corporution is a party 
the verifieatiDumay bo made by any officer thereof; and when the 
SUte, OT any officer thereof in its behalf, ia fi party, the yeriticalJon 
may be made Tjy finj peraon acquamted with the facte. The Teri- 
flcation Klfty be omitted when an admiaeion of Ihc trnth of the alle- 
gation might Bubjeet the party ti, prosecution for felony. And no 
pleading can be used in a criminal prosecution againat the party, as 
proof of a fact Bilmitled or alloged iu such pleading. 

g 168. [1S5.] (Am'd 1849. ISfil.) /'f"" •>/ nrr™..(. Pur- 
It ahall not be neceBSnry for a party t« act forth in a pleading, 
the items of an aoeount therein alleged ; but he shall deliver to the 
adverse party, within ten days after a demand thereof in writing, a 
copy of the aceount, which, if the pleading is verified, must be 
verified by his own oath, or that of hia agent or attorney, if 
within the porsoDal knowledge of Blich agent or attorney, to the 
effect that he believea it to bo tme, or be precluded from giving 
evidence thereot The court, or a judge thereof, or a county judge, 
may order a "further account/' when the one delivered la defec- 
tive ; and the conrt may in aU caaea order a bill of particulars of 
the claim of either party to be furnished. 
6 159 [131I-] Pk'uiir'jjs, how coiiitrwd. 

In the cooHtruction of a pleading for the purpose of detenntning 
ita etiect, ita allegations shaU be liberally construed with a view of 
substantial justice between the parties, 

g laO, [ia7.] (Am'd 1S49.) In-clevuul or redundant. ladtjinilt 

"" "uir^lovant or redundant matter be inserted in a pleading it 
may be stricken out. Oil tn.Aion of any pe,^on aggrieved thereby. 
And when the »llegationaofflpleading are «o mdefinite or uncer- 
tain that the precise nature of the charge or defence .s not apparent, 
tho court may require the pleading to be made definite and eertam 
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§ 1 C 1 . [ 1 o K. ] JwhjnicnU, how to be pleaded. 
In pU'udiii^ a judgment, or other determination of a coi 
ofliecr of special jurisdictioii, it shall not be necessary to sta 
facts conferring jurisdiction, but such judgment or determii 
may be stated to have been duly given or made. If such alle^ 
be controverted, the party pleading shall be bound to estabU 
tlie trial the factn conferring jurisdiction. 

§ 1C2. [13«.>.] (Am'd 1861.) Conditions precedent, hove 
pleaded. Im<trunieut for pai/tnent of money only. 

In pleading the performance of conditions precedent in j 
tract, it shall not be necessary to state the facts showing sucl 
forniance ; but it may be stated generally that the party dulj 
formed all the conditions on his part; and if such allegatii 
controverted, the party pleading shall be bound to establish c 
trial the facts showing such performance. In an action or d< 
founded upon an instrument for the payment of money only, it 
be sufl&cient for a party to give a copy of the instrument, ai 
state that there is due to him thereon from the adverse p« 
specified sum which he claims. 

§ 163. [140.] Private statuieSy how to he pleaded. 

In pleading a private statute, or a right derived therefr< 
shall be sufficient to refer to sucli statute, by its title and tiu 
of its passage, and the court shall thereupon take judicial i 
thereof. 

§ 164. [141.] JAhel and slander y li&io stated in cotnplaint. 
In an action for libel or slander, it shall not be necessary to 
in the complaint, any extrinsic facts, for the purpose of showii 
application to the plaintiff of the defamatory matter out of y 
the cause of action arose ; but it shall be sufficient to state gene 
that the same was published or spoken concerning the plaintiff 
if such allegation be controverted, the plaintiff shall bo bon 
establish, on trial, that it was so published or spoken. 

§ 165. [142.] (Am*d 1849.) Ansioer in such cases. 
In the actions mentioned in the last section, the defendant 
in his answer, allege both the truth of the matter charged as d 
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atory, and any mitigating circumstances, to reduce the amount of 
damages ; and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

§ 166. In actions to recover property distrained for damage, an- 
swer need not set forth title. 

In an action to recover the possession of property distrained 
doing damage, an answer that the defendant, or person by whose 
command he acted, was lawfully possessed of the real property 
upon which the distress was made, and that the property distrained 
was at the time doing damage thereon, shall be good, without set- 
ting forth the title to such real property. 

§ 167. [143.] (Am'd 1849, 1852.) W/iat causes of action may be 
joined in the same complaint. 

The plaintiff may unite in the same complaint several causes of 
action, whether they be such as have been heretofore denominated 
legal or equitable, or both, where they all arise out of, 

1. The same transaction, or transactions connected with the 
same subject of action ; 

2. Contract, express or implied ; or 

8. Injuries, with or without force, to person and property, or 
either; or 

4. Injuries to character ; or 

5. Claims to recover real property, with or without damages for 
the withholding thereof, and the rents and profits of the same ; or 

6. Claims to recover personal property, with or without damages 
for the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract, or by opera- 
tion of law. 

But the causes of action, so united, must all belong to one of 
these classes, and must affect all the parties to the action, and not 
require different places of trial, and must be separately stated. 

§ 168. [144.] (Am*d 1849, 1852.) Allegation not denied, when to 
he deemed true. 

Every material allegation of the complaint, not controverted by 
the answer, as prescribed in section 149, and every material alle- 
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gation of new matter in the answer, oonBtitntlng a counter-c 
not controverted by the reply, as prescribed in Bection 168, i 
for the purposes of the action, be taken as true. But the alleg 
of new matter in the answer, not relating to a counter-claim, • 
new matter in a reply, is to be deemed controverted by the ad' 
party as upon a direct denial or avoidance, as the case may req 

ClIAPTEK VI. 

Mistaken in Pleading , and AnundnMnla. 

Section 169. Material variances, how provided for. 

170. Immaterial yariances, how provided for. 

171. What not to be deemed a variance. 

172. Amendments of course and after demarrer. 
178. Amendments by the court. 

174. Court may give relief in case of mistake. 

175. Suing a party by a fictitious name. 

176. No error or defect to be regarded unless it affect subBtantial t! 

177. Supplemental complaint, answer, and reply. 

§ 169. [145.] (Am'd 1849.) Existing suiU—MaUrial fforit 
No variance between the allegation in a pleading and the p 
shall be deemed material, unless it have actually misled the adv 
party, to his prejudice, in maintaining his action or defence, i 
the merits. Whenever it shall be alleged that a party has I 
so misled, that fact shall be proved to the satisfaction of the ec 
and in what respect he has been misled ; and thereupon the c 
may order the pleading to be amended, upon such terms as shal 
just. 

§ 170. [146.] Existing suits — Immaterial variance. 

Where the variance is not material, as provided in the last 
tion, the court may direct the fact to be found according to the 
dence, or may order an immediate amendment without costs. 

§ 171. [147.] Existing suits — Failure of proof. 

Where, however, the allegation of the cause of action or deft 
to which the proof is directed is unproved, not in some partic 
or particulars only, but in its entire scope and meaning, it BhtU 
be deemed a case of variance, within the last two seotiona, bi 
failure of proo£ 
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§ 172. [148.] (Am'dl849, 1851, 1869.) Existing suits— Amend- 
ments of course and after allowance of demurrer. 

Any pleading maybe once amended by the party of course, with- 
out costs, and without prejudice to the proceedings already had, at 
any time within twenty days after it is served, or at any time before 
the period for answering it expires ; or it can be so amended at any 
time within twenty days after the service of the answer or demurrer 
to such pleading, unless it be made to appear to the court that it was 
done for the purposes of delay, and the plaintiff or defendant will 
thereby lose the benefit of a circuit or term for which the cause is 
or may be noticed ; and if it appear to the court that such amend- 
ment was made for such purpose, the same may be stricken out, 
and such terms imposed as to the court may seem just. In such 
case a copy of the amended pleading must be served on the adverse 
party. After the decision of a demurrer, either at a general or 
special term, the court may, in its discretion, if it appear that the 
demurrer was interposed in good faith, allow the party to plead 
over upon such terms as may be just. If the demurrer be allowed 
for the cause mentioned in the fifth subdivision of section 144, the 
court may, in its discretion, and upon such terms as may be just, 
order the action to be divided into as many actions as may be ne- 
cessary to the proper determination of the causes of action therein 
mentioned. 

§ lis. [149.] (Am'd 1849, 1851, 1862.) Existing suits— Amend- 
<nent by order. 

The court may, before or after judgment, in furtherance of jus- 
tice, and on such terms as may be proper, amend any pleading, pro- 
cess, or proceeding, by adding or striking out the name of any 
jarty ; or by correcting a mistake in the name of a party, or a mis- 
Ake in any other respect ; or by inserting other allegations mate- 
•ial to the case ; or, when the amendment does not change substan- 
ially the claim or defence, by conforming the pleading or proceeding 
X) the facts proved. 

§ 1*74. [149.] (Am'd 1861.) Existing suits— Relief in case of 
nistake. 

The court "may likewise, in its discretion and upon such terms 
18 may be just, allow an answer or reply to be made, or other act 
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to be done, after the time limited by tbis act, or by an order enl 
such time ; and may also, in its discretion and upon such tern 
may be just, at any time within one year after notice thereof re] 
a party from a judgment, order, or other proceeding, taken agi 
him through his mistake, inadyertence, surprise, or excusable 
lect, and may supply an omission in any proceeding ; and when 
any proceeding taken by a party fails to conform in any respec 
the provisions of this code, the court may, in like manner, and i 
like terms, permit an amendment of such proceeding, so as to i 
it conformable thereto. 

§ 1*75. [150.] Existing suits — Fictitious name. 
When the plaintiff shall be ignorant of the name of a defenc 
such defendant may be designated in any pleading or proceed 
by any name ; and when his true name shall be discoyered, 
pleading or proceeding may be amended accordingly. 

§176. [161.] Existing suits — Errors or defects to hedisregai 

The court shall in every stage of an action, disregard any e 

or defect in the pleadings or proceedings, which shall not affect 

substantial rights of the adverse party ; and no judgment ahal 

reversed or affected by reason of such error or defect. 

§ 111. [152.] (Am'd 1849.) Supplemental pleading. 

The plaintiff and defendant, respectively, may be allowed 
motion, to make a supplemental complaint, answer, or reply, al 
Ing facts material to the case occurring after the former c 
plaint, answer, or reply, or of which the party was ignorant n 
his former pleading was made. 
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§178. [IB3.] No person, to be aTrested, except as preKribed. 

No person shall bo arraatcd in a tivil actioD, except as prescribed 
this act ; but this prov'isioa shall not affect the act to abolish iiu- 
Honmcnt for debt, and to ptinish fraudulent debtors, passed April 

1831, or any act amending the some, nor shall it apply to pro- 
dings for contempt. 
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g 179. [154.] (Am'd 1849, 1861.) /» vfhat eases. 
1 1 The defendant may bo arrested, as hereinafter prescribed, in 

I following cases: • 

1. In an action for the recovery of damages, on a cause of ad 
not arising out of contract, where the defendant is not a resideni 
the State, or is about to remove therefrom, or where the actioi 
for an injury to person or character, or for injuring, or for wrc 
fully taking, detaining, or converting property. 

2. In an action for a line or penalty, or on a promise to nuu 
or for money received, or property embezzled or fraadolently i 
applied, by a public officer, or by an attorney, solicitor, or co 
sclor, or by an officer or agent of a corporation or banking asso 
tion, in the course of his employment as such, or by any fad 
agent, broker, or other person in a fiduciary capacity, or for i 
misconduct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of personal prope 
unjustly detained, where the property or any part thereof has h 
concealed, removed or disposed of, so that it cannot be found 
taken by the sheriff, and with the intent that it should not be 
found or taken, or with the intent to deprive the plaintiff of the b 
efit thereof. 

4. When the defendant has been guilty of a fraud in contracts 
the debt or incurring the obligation for which the action is broug 
or in concealing or disposing of the property for the taking, det 
tion, or conversion of which the action is brought. 

I I 5. When the defendant has removed or disposed of his proper 
i| or is about to do so, with intent to defraud his creditors. 

'l But no female shall be arrested in any action, except for a w 

1 1 fill injury to person, character, or property. 

!| 

§ 180. [155.] Order for arrest, hy whom made. 
An order for the arrest of the defendant must be obtained fin 
a judge of the court in which the action is brought, or from a com 
judge. 



I 



I § 181. [156.] (Am'd 1849.) Affidavit to obtain order. To wi 

actionSj this chapter applies. 

The order may be made where it shall appear to the judge, 
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bhe affidavit of the plaintiff or of any other person, that a sufficient 
cause of action exists, and that the case is one of those mentioned 
in section 179. 

The provisions of this chapter shall apply to aU actions included 
virithin the provisions of section 1*79, which shall have been com- 
menced since the thirtieth day of June, 1848, and in which judg- 
ment shall not have been obtained. 

§ 182. [157.] Security by plaintiff before order of arrest. 

Before making the order, the judge shall require a written un- 
dertaking on the part of the plaintiff, with or without sureties, to 
the effect that if the defendant recover judgment, the plaintiff will 
pay all costs that may be awarded to the defendant, and all dam- 
ages which he may sustain by reason of the arrest, not exceeding 
the sum specified in the undertaking, which shall be at least one 
hundred dollars. If the undertaking be executed by the plaintiff, 
without sureties, he shall annex thereto an affidavit that he is a res- 
ident and householder or freeholder within the State, and worth 
louble the sum specified in the undertaking, over aU his debts and 
Oiabilities. . 

§ 183. [168.] (Am'd 1849, 1862.) Order, when viade, and its 
form. 

The order may be made to accompany the summons, or at any 
iiime afterwards before judgment. It shall require the sheriff of the 
county where the defendant may be found forthwith to arrest him, 
4nd hold him to baU in a specified sum, and to return the order, at 
% time and place therein mentioned, to the plaintiff, or attorney by 
vrhom it shall be subscribed or indorsed. 

But said order of arrest shall be of no avail, and shall be vaca- 
ted or set aside on motion, unless the same is served upon the de- 
fendant, as provided by law, before the docketing of any judgment 
In the action ; and the defendant shall have twenty days after the 
service of the order of arrest in which to answer the complaint in 
the action, and to move to vacate the order of arrest or to reduce 
the amount of bail. 

§ 184. [159.] Affidavit and order to be delivered to sheriff , and 
7opy to defendant. 

The affidavit and order of arrest shall be delivered to the sher- 



A 
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iff, who, upon arresting the defendant, shall deliyer to him a c 

thereof. 

§ 185. [160.] Arrest, how made. 

The sheriff shall execute the order by arresting the defend 
and keeping him in custody until discharged by law ; and may 
the power of the country to his aid in the execution of the arrest 
in case of process. 

§ 186. [161.] Defendant to be discharged on bail or deposit 
The defendant, at any time before execution, shall be dischar, 
from the arrest, either upon giving bail, or upon depositing 
amount mentioned in the order of arrest, as provided in this d: 
ter. 

§ 187. [162.] Bail, how given. 

The defendant may give bail, by causing a written undertak 
to be executed by two or more sufficient bail, stating their pla 
of residence and occupations, to the effect that the defendant si 
at all times render himself amenable to the process of the oei 
during the pendency of the action, and to such as may be issaed 
enforce the judgment therein, or if he be arrested for the ca 
mentioned in the third subdivision of section 179, and midertak 
to the same effect as that provided by section 211. 

§ 188. [163.] (Am'd 1849, 1851.) Surrender of defendant. 

At any time before a failure to comply with the undertaU 
the bail may surrender the defendant in their exoneration, or 
may surrender himself to the sheriff of the county where he y 
arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be de 
ered to the sheriff, who shall detain the defendant in his custi 
thereon, as upon an order of arrest, and shall, by a certificftU 
writing, acknowledge the surrender ; 

2. Upon the production of a copy of the undertaking and si 
iff' 8 certificate, a judge of the court, or county judge, may, upo 
notice to the plaintiff of eight days with a copy of the ceiiifioi 
order that the bail be exonerated ; and oti fiWw^ V>cl<& otd«£ 



t 
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papers used on said applicat^pn, they shall be exonerated accord- 
ingly. But this section shall not apply to an arrest for cause men- 
tioned in subdivision 3 of section 179, so as to discharge the bail 
from an undertaking given to the effect provided by section 211. 

§189. [164.] Surrender of defendant. 

For the purpose of surrendering the defendant, the bail, at any 
time or place, before they are finally charged, may themselves arrest 
him, or by a written authority, endorsed on a certified copy of the 
undertaking, may empower any person of suitable age and discre- 
tion to do so. 

§ 190. [165.] Baily how proceeded against. 
In case of failure to comply with the undertaking, the bail may 
be proceeded against, by action only. 

§ 191. [166.] (Am*d 1849.) Bail, how exonerated. 

The bail may be exonerated, either by the death of the defend- 
ant, or his imprisonment in a State prison, or by his legal discharge 
from the obligation to render himself amenable to the process, or 
by his surrender to the sheriff of the county where he was arrested, 
in execution thereof, within twenty days after the commencement 
of the action against the bail, or within such further time as may 
be granted by the court. 

§ 192. [16*7.] (Am'd 1849.) Delivery of undertaking to plaintiff , 
and its acceptance or rejection by him. 

Within the time limited for that purpose, the sheriff shall de- 
liver the order of arrest to the plaintiff, or attorney by whom it is 
subscribed, with his return endorsed, and a certified copy of the 
undertaking of the bail. The plaintiff, within ten days thereafter, 
may serve upon the sheriff a notice that he does not accept the bail, 
or he shall be deemed to have accepted it, and the sheriff shall be 
exonerated from liability. 

§ 198. [168.] (Am'd 1849, 1851.) Notice of justification. New 
bail* 

On the receipt of such notice, the sheriff or defendant, ma.^, 
within ten days thereafter, give to the pVaanfcitt, ot «.\X>csc^^i ^s^ 
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whom the order of arrest is subscribed, notice of the jnstificatioiL 
of the same or other bail (specifying the places of residence and 
occupation of the latter) before a judge of the court, or county judge, 
at a specified time and place ; the time to be not less than, five nor 
more than ten days thereafter. In case other bail be given, there 
shall be a new undertaking, in the form prescribed in section 187. 

§ 194. [169.] (Am'd 1849.) Qualifications of bail 
The qualifications of bail must be as follows : 

1. Each of them must be a resident, and householder .or free- 
holder, within the State. 

2. They must each be worth the amount specified in the order 
of arrest, exclusive of property exempt from execution ; but the 
judge, or a justice of the peace, on justification, may allow more 
than two bail to justify severally in amounts less than that expressed 
in the order, if the whole justification be equivalent to that of two 
sufiicient bail. 

§ 195. [170.] (Am'd 1849.) Justification of baU. 

For the purpose of justification, each of the bail shall attend 
before the judge, or a justice of the peace, at the iime and place 
mentioned in the notice, and may be examined on oath, on the part 
of the plaintiffj touching his sufficiency, in such manner as the jadge^ 
or justice of the peace, in his discretion may think proper. The 
examination shall be reduced to writing, and subscribed by the 
bail, if required by the plaintiff. 

§ 196. [171.] (Am'd 1849.) Allowance of bail. 

If the judge, or justice of the peace, find the bail sufficient, he 
shall annex the examination to the undertaking, endorse his allow- 
ance thereon, and cause them to be filed with the clerk ; and the 
sheriff shall thereupon be exonerated from liability. 

§ 197. [172.] Deposit with the sheriff. 

The defendant may, at the time of his arrest, instead of ^ying 
bail, deposit with the sheriff the amount mentioned in the order. 
The sheriff shall thereupon give the defendant a certificate of the 
deposit, and the defendant shall be diBchotg^d o\A of cvMsfcody. 




. » 
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§ 198. [I'TS.] (Am'd 1849.) Payment of deposit into c<mrt. 

The sheriff shall, within four days after the deposit, pay the 
same into court ; and shall take from the officer receiving the same 
two certificates of such payment, the one of which he shall deliver 
to the plaintiff, and the other to the defendant. For any default in 
making such payment, the same proceedings may be had on the 
official bond of the sheriff to collect the sum deposited as in other 
cases of delinquency. 

§ 199. [174.] (Am'd 1849.) Substituting bail for deposit. 

If money be deposited, as provided in the last two sections, bail 
may be given and justified upon notice, as prescribed in section 193, 
any time before judgment ; and thereupon the judge before whom 
the justification is had shall direct, in the order of allowance, that 
the money deposited be refunded by the sheriff to the defendant, 
and it shall be refunded accordingly. 

§ 200. [116.] (Am'd 1849.) Deposit, how disposed of. 

Where money shall have been so deposited, if it remain on de- 
posit, at the time of an order or judgment for the pa^nnent of money 
to the plaintiff, the clerk shall, under the direction of the court, ap- 
ply the same in satisfaction thereof, and after satisfying the judg- 
ment, shall refund the surplus, if any, to the defendant. If the 
judgment be in favor of the defendant, the clerk shall refund to 
him the whole sum deposited and remaining unapplied. 

§ 201. [176.] (Am'd 1849.) Sheriff, wJien liable as bail. 

If, after being arrested, the defendant escape or be rescued, or 
bail be not given or justified, or a deposit be not made instead 
thereof, the sheriff shall himself be liable as bail. But he may dis- 
charge himself from such liability, by the giving and justification of 
bail, as provided in sections 193, 194, 195, and 196, at any time be- 
fore process against the person of the defendant, to enforce an order 
or judgment in the action.. 

§ 202. [177.] Proceedings on judgment against sheriff. 

If a judgment be recovered against the sheriff upon his liability 
as bail, and an execution thereon be returned unsatisfied in whole 
or in part, the same proceedings may be had on. t\v<i QS!aG\«X\>«iA q>^ 
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till- BhiTiff, to cDHect the defieiency, m'Ih other caaes 
qupncy. 

^ 203, [178.] (Am'd 1849.) Bail Habit to Mktriff. 

Ttie bnil tjiken upim tlio arrcHt, shall, unless they ji 
other bull be givpimr justified, be liable to th? sheriff bji 
damages which he may eustwn by reason of BDch omiadoii 

g 204. [na.] (Am'd 1858.) Vacating order of amtt, 

A dt'fendftQt nrrestml may, at any time before jndgmei 
on motirin, tti vncnte the order of arrest, or to reduce the i 



§200. [180.] AffidaoUfonwBtion. 

If the motion be made apon affidavits od the part of tb 
it, bat not olhcrw-isp, the plaintiff may oppoBe the sam 
uTits, or other [iroofrt, in addition to tlioso on wliicli tlw 
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§ 206. [181.] {Am'd 1849.) DHivtfy of p<:r,onai proj 

The plaintiff, in an action to recover the posseasion o( 

propurty iimj- at the time of issuinK the aumniona, or at 

bi^fflpeftDawct-, claim tlio inunediato delivery of such pre 

provided in this ehaptet. 
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§ 207. [182.] Affidavit and its requisites. 
"Where a delivery is claimed, an affidavit must be made by the 
plaintiff, or by some one in his behalf, showing, 

1. That the plaintiff is the owner of the property claimed (par- 
ticiilarly describing it), or is lawfully entitled to the possession 
thereof by virtue of a special property therein, the facts in respect 
to which shall be set forth ; 

2. That the property is wrongfully detained by the defendant ; 
8. The alleged cause of the detention thereof, according to his 

best knowledge, information, and belief; 

4. That the same has not been taken for a tax, assessment, or 
fine, pursuant to a statute ; or seized under an execution or attach- 
ment against the property of the plaintiff; or if so seized, that it is, 
by statute, exempt from such seizure ; and 

6. The actual value of the property. 

§ 208. [183.] Requisition to sheriff to take and deliver the 
property. 

The plaintiff may, thereupon, by an indorsement in writing 
upon the affidavit, require the sheriff of the county where the prop- 
erty claimed may be, to take the same from the defendant and de- 
liver it to the plaintiff. 

§ 209. [184.] (Am'd 1849.) Security by plaintiff. 
Upon the receipt of the affidavit and notice, with a written under- 
taking executed by one or more sufficient sureties approved by the 
sheriff, to the effect that they are bound in double the value of the 
property, as stated in the affidavit for the prosecution of the action, 
for the return of the property to the defendant, if return thereof be 
adjudged, and for the payment to him of such sum as may, for any 
cause, be recovered against the plaintiff, the sheriff shall forthwith 
take the property described in the affidavit, if it be in the posses- 
sion of the defendant or his agent, and retain it in his custody. 
He shall also, without delay, serve on the defendant a copy of the 
affidavit, notice, and undertaking, by delivering the same to him 
personally, if he can be found, or to his agent, from whose posses- 
sion the property is taken ; or if neither can be found, by leaving 
them at the usual place of abode of eit\\er,mV\v ^vi\xv^ ^ct^orsv^^l 
Buitahle age and discretion. 

6 
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§210. [Ifiri.] Kxccption to HuretieB. 

Tho defendant may, within three days after the service o; 
of the affidavit and undertaking, give notice to the sheriff 
excepts to tlie .sufficiency of the sureties. If he fail to d 
shall be deemed to have waived all objection to them. W 
defendant excepts, the sureties shall justify on notice, in lil 
ner as upon bail on arrest: And the sheriff shall be respon: 
the sufficiency of the sureties, until the objection to them i 
waived as above provided, or until they shall justify < 
sureties shall be substituted and justify. If the defendant 
to the sureties, he cannot reclaim the property, as provided 
next section. 

§ 211. [186.] (Am*d 1849.) Defendant, when enHiled \ 
livery. 

At any time before the delivery of the property to the j 
the defendant may, if he do not except to the sureties of th 
tiff, require the return thereof, upon giving to the sheriff a 
undertaking, executed by two or more sufficient sureties 
effect that they are bound in double the value of the prop 
stated in the affidavit of the plaintiff, for the delivery thereo 
plaintiff, if such delivery be adjudged, and for the payment 
of such sura as may, for any cause, be recovered against the 
ant. If a return of the property be not so required wifchi 
days after the taking and service of notice to the defendant, 
be delivered to the plaintiff, except as provided in section 2! 

§ 212. [187.] (Am*d 1849.) Justification of defendants . 

The defendant's sureties, upon a notice to the plainlifl 
less than two nor more than six days, shall justify before a j' 
justice of the peace, in the same manner as upon bail on 
upon such justification, the sheriff shall deliver the property 
defendant. The sheriff shall be responsible for the defc 
sureties, until they justify, or until justification is completec 
pressly waived, and may retain the property until that tii 
if they, or others in their place, fail to justify at the time ai 
appointed, he shall deliver the property to the plaintifE 
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§ 213. [188.] (Am'd 1849.) Qualifications and juatijication of 
ntreties. 

The qualifications of sureties, and their justification, shall he as 
are prescribed by sections 194 and 195 in respect to hail upon an 
order of arrest. 

§ 214. [189.] Property, how taken when concealed in building or 
inclosure. 

If the property, or any part thereof, be concealed in a building 
0P inclosure, the sheriff shall publicly demand its delivery. If it be 
not delivered, he shall cause the building or inclosure to be broken 
open, and take the property into his possession ; and, if necessary^ 
he may call to his aid the power of his county. 



§ 216. [190.] Property, liow kept. 
*' When the sheriff shall have taken property, as in this chapter 
'^" provided, he shall keep it in a secure place, and deliver it to the 
- party entitled thereto, upon receiving his lawful fees for taking, and 
^ his necessary expenses for keeping the same. 



§ 216. Claim of property by third person. 
If the property taken be claimed by any other person than the 
defendant or his agent, and such person shall make affidavit of his 
title thereto and right to the possession thereof, stating the grounds 
of such right and title, and serve the same upon the sheriff, the 
sheriff shall not be bound to keep the property, or deliver it to the 
plaintiff, unless the plaintiff, on demand of him or his agent, shaU 
indemnify the sheriff against such claim, by an undertaking, exe- 
«^: cuted by two sufficient sureties, accompanied by their affidavits, 
i.T that they are each worth double the value of the property as speci- 
w fied in the affidavit of the plaintiff, and freeholders and householders 
^.' of the county. And no claim to such property by any other per- 
-** son than the defendant or his agent shall be valid against the 
^- sheriff, unless made as aforesaid ; and notwithstanding such claim, 
^ when so made, he may retain the property a reasonable time to de- 
'^i mand snch indenmity. 
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j$ 217. Xotice and affidavit, when and whert to beJUed, 
The HlKTifF sliall file the notice aad affida^t, with his pre 
iiigi? thereon, with tlic clerk of the conrt in which the Actl 
peii(lin)2^, within twenty days after taking the prop e rty menfe 

therein. 
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Injunction, , 

Section 218. Writ of injunction abolished, and order mbstltatad. 

219. TeiuporHry injunction, in what cases granted. 
2*20. At what time it may be granted. Copy afflda^t to be lerred 
2*21. Iivjunotion uftcr answer. 

222. Security upon injunction. Damag^es, how ascertained. 

228. Ordt^r lo show cause wliy injunction should not be granted. 

224. i^ccurity upon injunction to suspend buslneH of ooipoiadoB. 

22r>. Motion to vacate or modify ii\janction. 

220. Alliiiavits on motion. 

g 218. [191.] Injunction hy order. 

The writ of injunction as a provisional remedy is abolished, 
an injunction by order is substituted therefor. The order may bi 
made by tlie court in which the action is brought, or by a jn^gl 
tliercof, or by a county judge, in the cases provided in the next IM 
tion, and when made by a judge may be enforced aa the ordiv oi 
the court. 

i^ 219. [102.] (Am*d 1840.) Injunction, inwkatcaae9. 

[1] Where it shall appear by the complaint that the plainltf li 
entitled to the relief demimded, and such relief, or any part therM 
consists in restraining the commission or continuance of some ad 
the commission or continuance of which, during the UtigatfOBi 
would produce injury to the plaintiff; or [2] when, during the Itt^ 
tion, it shall appear that the defendant is doing, or threatenB,«ril 
about to do, or procuring or suffering some act to be done in Tkfe 
tion of tlui i)laintiif' s rights respecting the subject of the action, aid 
tending to render the judgment ineffectual, a temporary liJQnBtlDr 
may be granted to restrain such act. [3] And where, dariag ttr 
pendency of an action, it shall appear by affidavit that fhe dated 
ant threatens, or is about to remove or dispose of his property, lA 
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intent to defraud his creditors, a temporary injunction may be 
granted to restrain such removal or disposition. 

§ 220. [193.] At what time it may he granted. Copy affidavit to 
he served. 

The injunction may be granted at the time of commencing the 
action, or at any time afterwards, before judgment, upon its appear- 
ing satisfactorily to the court or judge, by the affidavit of the plain- 
tiff, or of any other person, that sufficient grounds exist therefor. A 
copy of the affidavit must be served with the injunction. 

§ 221. [194.] (Am'd 1849.) Injunction after aiiswer. 

An injunction shall not be allowed after the defendant shall have 
answered, unless upon notice, or upon an order to show cause ; but 
in such case the defendant may be restrained until the decision of 
the court or judge granting or refusing the injunction. 

§ 222. [195.] (Am'd 1849.) Security upon injunctioyi. Damayes. 

Where no provision is made by statute as to security upon an in- 
junction, the court or judge shall require a written undertaking on 
the part of the plaintiff, with or without sureties, to the effect that 
the plaintiff will pay to the party enjoined such damages, not exceed- 
ing an amount to be specified, as he may sustain by reason of the 
injunction, if the court shall finally decide that the plaintiff was not 
entitled thereto. The damages may be ascertained by a reference, 
or otherwise, as the court shall direct. 

§ 228. [196.] (Am'd 1849.) Order to show cause. Restraint in 
mean time. 

If the court or judge deem it proper tliat the defendant, or any 
of several defendants, should be heard before granting the injunc- 
tion, an order may be made requiring cause to be shown, at a speci- 
fied time and place, why the -injunction should not be granted; and 
the defendant may, in the meantime, be restrained. 

§ 224. [197.] (Am'd 1849.) Security upon injunction to suspend 
business of corporation. 

An injunction to suspend the general and ordinary business of a 
corporation shall not be granted except by the court or a judge 
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thereof. Xor Hhall it be panted without dae notice of the ap; 
tion therefor, to tlie proper officers of the corporation, excepts 
the people of this State are a party to the proceeding, and e: 
in proceedings to enforce the liability of atocldiolders in corpon 
and associations for banking purposes, alter the first day of Jan 
one thousand ei^ht hundred and fifty, as such proceedings ai 
shall be provided by law, unless the plaintiff shall give a wi 
undertaking, executed by two sufficient sureties, to be approYC 
the court or judge, to the effect that the plaintiff will pay all 
ages, not exceeding the sum to be mentioned in the nnderta 
which such corporation may sustain by reason of the injnnctii 
the court shall finally decide that the plaintiff was not ent 
thereto. The damages may be ascertained by a reference or o 
wise, as the court shall direct. 

^ 225. [198,] Motion to vacate or modify in/unction. 
If the injunction be granted by a judge of the court, or i 
county judge, without notice, the defendant, at any time before 
trial, may apply upon notice, to a judge of the court in which 
action is brought, to vacate or modify the same. The applici 
may l)e made upon the (romplaint and the affidavits on whicl 
injunction was granted, or upon affidavits on the part of the del 
ant, with or without the answer. 

§ 220. [11)9.] Affidavits on motion. 

If the application be made upon affidavits on the part of th( 
fendant, but not otherwise, the plaintiff may oppose the Bsmi 
affidavits or other proofs, in addition to those on which the inj 
tion was granted. 
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Chapter IV. 
Attachment, 

Sbctiom 227. Property of foreign corporations, and of non-resident or abscond- 
ing or concealed defendants, may be attached. 

228. Attachment, by whom granted. 

229. In what cases attachment may be issued. Affidavits to be filed. 
280. Security on obtaining attachment. 

231. Attachment, to whom directed, and what to require. 

232. Mode of proceeding in executing attachment. 

283. Proceedings in case of perishable property or vessels. 

234. Interest in corporations or associations liable to attachment. 

285. Attachment, how executed on property incapable of manual de- 

livery. 

286. Certificate of defendant's interest to be furnished by corporations. 

287. Judgment, how satisfied. 

288. When action to recover notes, &c., of defendant may be prose- 

cuted by the plaintiff in the action in which the attachment 
issued. 

239. Bond to sheriff on attachment, how disposed of on judgment for 

defendant. 

240. Discharge of attachment, and return of property or its proceeds 

to defendant, on his appearance in the action. 

241. Undertaking on the part of defendant. 

242. When sheriff to return attachment with his proceedings thereon. 

243. Sheriff's fees. 

§ 227. (Am'd 185Y.) Property of foreign corporations^ and of 
non-resident or absconding or concealed defendants, may he attached. 

In an action for the recovery of the money against a corporation 
created by or under the laws of any other State, government, or 
country, or against a defendant who is not a resident of this State, 
or against a defendant who has absconded or concealed himself, or 
whenever any person or corporation is about to remove any of his 
or its property from this State, or has assigned, disposed of, or se- 
creted, or is about to assign, dispose of, or secrete, any of his or its 
property, with intent to defraud creditors, as hereinafter mentioned, 
the plaintiflF, at the time of issuing the summons, or at any time 
afterwards, may have the property of such defendant or corporation 
attached in the manner hereinafter prescribed, as a security for the 
satisfaction of such judgment as the plaintiff may recover. 

§ 228. Warrant by whom granted 

A warrant of attachment must be obtained from a judge of the 
court in which the action is brought, or from a county judge. 
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§ 229. ( Am\l 1 857, 1860.) In what eaaet warrant may be i 
AffiihlvitH to ht' filid. 

The wurrant may be issued wlicncYcr it shall appear bj 
I vit that a cause of action exifltfl against such defendant, spe 
tlie amount of the (tlaiui and the grounds thereof, and that 1 
I fendant is either a foreign cor])oration, or not a resident ( 
! State, or has departed therefrom with intent to defraud his 
' ors or to avoid the service of a summons, or keep himsc 
i cealed tlierein with the like intent, or tliat such corpora 
person has removed or is about to remove any of liis or its pi 
from this Stat e with intent to defraud his or its creditors, 
assigned, disposed of, or secreted, or is about to assi^, di8| 
or secrete, any of his or its property, with the like intent, ^ 
such defendant l)e a resident of this State or not. 

It shall be the duty of the plaintiff procuring such w 
within ten days after the issuing thereof, to cause the affida' 
which the same was granted to be filed in the office of the c 
the county in which the action is to be tried. 

§ 230. (Am'd 18G2.) Security on obtaining warrant. 
Before issuing the warrant, the judge shall require a writ 
dcrtaking on the part of the 2)laiutiff, with sufficient surety, 
effect that if tlie ilefendant recover judgment, or the attachm 
set aside by the order of the court, the plaintiff will pay al 
that may be awarded to the defendant and all damages wb 
may susttiin by reas<m of the attachment, not exceeding tb 
specified in the undertaking, whicli shall be at least two hi 
and fifty dollars. 

§ 231. (Am'd 1851.) Wai^aiit, to whom directed, andvfhai 
quire, 

i The warrant shall be directed to the sheriff of any con 

I which property of such defendant may be, and shall require 
attach and safely keep all the proi)erty of such defendant 
his county, or so nmch thereof as may be sufficient to sati 
plaintiff's demand, together with costs and expenses; the f 
of which must be stated in conformity with the complidnty tc 
with costs and expenses. Several warrants may be issued 
same time to the sheriffs of different counties. 
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§ 232. Mode of proceeding in executing voarrant. 

The sheriff to whom such warrant of attachment is directed and 
delivered, shall proceed thereon in all respects in the manner re- 
quired of him by law in case of attachments against absent debtors ; 
shall make and return an inventory ; and shall keep the property 
seized by him, or the proceeds of such as shall have been sold, to 
answer any judgment which may be obtained in such action ; and 
shall, subject to the direction of the court or judge, collect and re- 
ceive into his possession all debts, credits, and effects of the defend- 
ant. The sheriff may also take such legal proceedings, either in his 
own name or in the name of such defendant, as may be necessary 
for that purpose, and discontinue the same at such times and on 
such terms as the court or judge may direct. 

§ 233. Proceedings in cane of perishable property or vessels. 

If any property so seized shall be perishable, or if any part of it 
be claimed by any other person than such defendant, or if any part 
of it consist of a vessel, or of any share or interest therein, the same 
proceedings shall be had in all respects as are provided by law upon 
attachments against absent debtors. 

§ 234. Interest in corporations or associations liable to attach- 
ment 

The rights or shares which such defendant may have in the 
stock of any association or corporation, together with the interests 
and profits thereon, and all other property in this State of such de- 
fendant, shall be liable to be attached and levied upon, and sold to 
satisfy the judgment and execution. 

§ 235. Attachment, how executed on property incapable of manual 
delivery. 

The execution of the attachment upon any such rights, shares, 
or any debts or other property incapable of manual delivery to the 
sheriff, shall be made by leaving a certified copy of the warrant of 
attachment with the president or other head of the association or 
corporation, or the secretary, cashier, or managing agent thereof, 
or with the debtor or individual holding such property, with a no- 
tice showing the property levied on. 

5* 
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§ 2aB. Gertijicait of ds/snrfanfi intireit to be f^imishrd by ear- 

Whenever the shetiff aliall, with B warrant of Bttachnient, cir 
eiecution against the defendant, apply t" Biich officer, debtor, or 
individnal, for the purpose of sttaching, or levying upon such prnp- 
erly, snah officer, debtor, or indlvidiial ahali fumiah him with i 
certificate under liis hand, dHsignating the numtmr of rights or 
sharoB of the defendant !n the atuvk of such aeaociatioD or corpa^ 
ation, with any dividend or any incumbrance thereon, or the 
amount and deecription of tlie property held by Buch sssixriatiaii. 
corporation, or individnal, for the boneflt of or debt owing to the 
defendant. If sach officer, debtor, or indiWdual refijse to do so, he 
may be required by the court or judge to attend before Mm, and be 
examined on oath, concerning the same, and obedience to each 
orders may be enforced by attachment. 

g 23T. (Am'd 1859.) Jwl^ent, how saHffird. 

In oose judgment be entered for the plaintiff in such action, the 
sheriff ahaU aatiefy the xame out of the pmpecty attached by him, 
if it shall i>e sufficient for that purpoBC,— 

1. By paying over to encli plaintiff the proceeda of aU Halee of 
periahable property, and of any Tesael, or share or interest in any 
veaael. Bold by him, or of any debts or credits collected by him ; or 
BO much as ahal! be necessary to satiafy ancb judgment ; 

2. If any balance remain due, and an execntiitu ahal) have beea 
issued on Bueh judgment, he shall proceed to seU, under socb eiecit 
tion, aoniDch of the attached property, real or personal, except •■ 
provided In sabdiviaion four of this section, as may bo 
to satiafy the balance, if enough for that purpose shall 
hia hacda ; and in ease of the sale of any rights or shares in the 
stock of a corporation or association, the sheriff shall execate to &t 
purchaser a certidcat« of sale thereof, and the purchaser shall tliore- 
npon have all the righla and privileges in respect thereto wludl 
were had by Bueb liofondant. 

3. If any of the attached property belonging to the defendant, 
shall have passed out of the hands of the sheriff without haying 
been sold or converted into money, such slieriff sball repossws 
himself of the same, and for that purpose sball hare aU the author ' 
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ity which he had to seize the' same under the attachment ; and any 
person who shall wilfully conceal or withhold such property from 
the sheriff shall be liable to double damages, at the suit of the party 
injured. 

4. Until the judgment against the defendant shall be paid, the 
sheriff may proceed to collect the notes and other evidences of debt, 
and the debts that may have been seized or attached under the war- 
rant of attachment, and to prosecute any bond he may have taken 
in the course of such proceedings, and apply the proceeds thereof 
to the payment of the judgment. 

At the expiration of six months from the docketing of the judg- 
ment, the court shall have power, upon the petition of the plaintiff, 
accompanied by an affidavit setting forth fully all the proceedings 
which have been had by the sheriff since the service of the attach- 
ment, the property attached, and the disposition thereof, and also 
the affidavit of the sheriff that he has used diligence and endea- 
vored to collect the evidences of debt in his hands so attached, 
and that there remains uncollected of the same any part or portion 
thereof, to order the sheriff to sell the same, upon such terms and 
in such manner as shall be deemed proper. Notice of such appli- 
cation shall be given to the defendant or his attorney, if the defend- 
ant shall have appeared in the action. In case the summons has 
not been personally served on the defendant, the court shall make 
such rule or order as to the service of notice and the time of serv- 
ice, as shall be deemed just. 

When the judgment and all costs of the proceedings shall have 
been paid, the sheriff, upon reasonable demand, shall deliver over 
to the defendant the residue of the attached property or the pro- 
ceeds thereof. 

§ 238. When action to recover notes, due, of defendant tnay he 
prosecuted by plaintiff in the action in ichich the attachment issued. 

The actions herein authorized to be brought by the sheriff may 
be prosecuted by the plaintiff, or under his direction, upon the de- 
livery by him to the sheriff of an undertaking executed by two suf- 
ficient sureties, to the effect that the plaintiff will indemnify the 
sheriff from all damages, costs, and expenses o\i c^ccowtA. ^Xv'gt^^'l, 
not exceeding two hundred and fifty doWaxa m aiv^ oTve. ^^Saww, 
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Such Burttiea shall, in all caaps, wlieniKqaireii bj- the she 
by making Bu affidavit llmt ea^li is a liousoholder, and wt 
the amount of tin; penalty of tlie bond, over And aboTe « 
and liabiliticB. 

§239. HondtotherifoniUtachtwnl.ktniidiipottdofo 

If the foruign eorporation, or abaont or abecondlng oi 
di.'f™d.rat, rt'toTiT judgtueut dgiiinst the plmutilT in suili . 
bond tnlten by tbe slieriff, c^ui-i-l such aa are mentioned 
Beetion, all tlicproci;ed8-of sidiwand monejB collected b 
all tliy ]iropcrty attached reuiaiiiing in hia bands, shall b. 
by hiin to the defendant, or hia agent, on request, and tl 
shall be discharged, and the property released tbereftom 

g 240. (Am-d 1862,) m,charge of attachment, and 
propi i-tii or ill proceed! to de/eudant, on hit appearance in 

Wliunevor the -d^fi'iidaLt Hhull have appeared in such 
may apply to the officir ttlio igsucd tLe atlacliiiient, or t< 
for an itrder to di«Lliargp tbt aanio ; and if the same be g 
the jiroteeda uf nalea and tacinfj-» collected by him, a 
pi'operty atta. htd reninming in his hands, shall be d. 
pdd by him to the dLfcndant or bis agcjit, and releaaei 
attachment 

And where there is more than one defendant, and se 
erty ot cither of tlie defeudants has bean seized by vi 
onler of attae1iuii*nt, the defendant whose several pre 
been seized iniiy apply to tbe officer who isaued the attai 
relief under this seetion. 

§ 241. (Am'd 1857, 1802.) Undertaking on the pari 
fcadant. 

Upon sueh application, the defendant shall deliver ti 
or officer an undertaKng ejiomted by ot leaat twoanretii 
residents and frceliolders or liotiae holders in this State, aj 
such court or oliiccr, to the tffL'ttthiit the Bnrelies will 
pay to the plaintiff the a.iio»utof judgment that lUfiy b( 
against the defendant in the action, not exceeding tbe sa 
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in the undertakiiig, which shall be at least double the amount 
claimed by the plaintiff in his complaint. If it shall appear by 
affidavit that the property attached be less than the amount claimed 
by the plaintiff, the court or officer issuing the attachment, may 
order the same to be appraised, and the amount of the undertaking 
shall then be double the amount so appraised. And in all cases 
the defendant may move to discharge the attachment, as in the case 
of other provisional remedies. 

And where there is more than one defendant, and several prop- 
erty of either of the defendants has been seized by virtue of the 
order of attachment, the defendant whose several property has been 
seized may deliver to the court or officer an undertaking, in accord- 
ance with the provisions of this section, to the effectthat he will, 
on demand, pay to the plaintiff the amount of judgment that may 
be recovered against such defendant. And all the provisions of 
this section applicable to such undertaking shall be applied thereto. 

§ 242. When sheriff to return warrant and proceedings thereon. 

When the warrant shall be fully executed or discharged, the 
sheriff shall return the same, with his proceedings thereon, to the 
court in which the action was brought. , 

§ 243. Sheriff's fees. 

The sheriff shall be entitled to the same fees and compensation 
for services, and the same, disbursements, under this title, as are 
allowed by law for like services and disbursements, under the pro- 
visions of chapter five, title one, and part two of the revised 
statutes. 



Chapter V. 

Provisional Remedies. 

§ 244. [200.] (Am'd 1851, 1852, 185'7, 1858, 1862.) Powers of 
c<mrt as to receivers, deposit of money, dsc.y in court, and other pro- 
visional remedies. Judgment for sum admitted due. 

A receiver may be appointed, — 

1. Before judgment, on the application of either party, when he 



1 1 CODE OF PROOEDUBE. [§ 244. 



establishes an apparent right to property which is the subject of 
the action, and which is in the possession of an adyerse party, and 
the property, or its rents and profits, are in danger of being lost, or 
materially injured or impaired ; except in cases where judgment 
upon failure to answer may be had without application to the 
court; 

2. After judgment, to carry the judgment into eflfect ; 

3. After judgment, to dispose of the property according to the 
judgment, or to preserve it during the pendency of an appeal, or 
when an execution has been returned unsatisfied, and the judgment- 
debtor refuses to apply his property in satisfaction of the judg- 
ment; 

4. In the cases provided in this Code, and by special statutes, 
when a corporation has been dissolved, or is insolvent, or in immi- 
nent danger of insolvency, or has forfeited its corporate rights ; and 
in like cases, of the property within this State of foreign corpora- 
tions. Receivers of the property within this State of foreign cor- 
porations, shall be allowed the same commissions as are allowed by 
law to the trustees of the estates of absconding, concealed, and non- 
resident debtors. 

5.*In such other cases as are now provided by law, or may 
be in accordance with the existing practice, except as otherwise 
provided in this act. 

When it is admitted by the pleading or examination of a party, 
that he has in his possession, or under his control, any money or 
other thing capable of delivery, which being the subject of the liti- 
gation, is held by him as trustee for another party, or which be- 
longs or is due to another party, the court may order the same to 
be deposited in court, or delivered to such party, with or without 
security, subject to the further direction of the court. 

Whenever, in the exercise of its authority, a court shall have 
ordered the deposit, delivery, or conveyance of money or other 
property, and the order is disobeyed, the court, besides punishing 
the disobedience as for contempt, may make an order requiring the 
sheriff to take the money or property, and deposit, deliver, or con- 
vey it in conformity with the direction of the court. 

When the answer of the defendant expressly, or by not denying, 
admits part of the plaintiflf's claim to be just, the court, on motion. 
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may order such defendant to satisfy that part of the claim, and may 
enforce the order as it enforces a judgment or provisional remedy. 



TITLE VIII. 



Of the Trial and Judgment in Civil Actions. 

Ghaftbr I. Judgment upon failure to answer, Ac. 

IL Issues and the mode of trial. 

III. Trial by juy. 

IV. Trial by the court, 
V. Trial by referees. 

YL The manner of entering judgment. 



Chapter I. 

Judgment upon Failure to AnmceVf d:c. 

Sbction 245. Judgment defined. 

846. Judgment on failure of defendant to answer, or for excess 

over counter-claim. 
247. Judgment on frivolous demurrer, answer, or reply. 

§ 245. [201.] Judgment defined, 

A judgment is the final -determination of the rights of the parties 
in the action. 

§ 246. .[202.] (Am'd 1849, 1851, 1858.) Judgment on failure of 
defendant to answer, or for excess over counter-claim. 

Judgment may be had, if the defendant fail to answer the com- 
plaint, as follows: 

1. In any action arising on contract for the recovery of money 
only, the plaintiff may file with the clerk proof of personal service 
of the summons and complaint on one or more of the defendants, 
or of the summons according to the provisions of section 130, and 
that no answer has been received. The clerk shall thereupon enter 
j judgment for the amount mentioned in the summons, against the 
I defendant or defendants, or against one or more of several defcnd- 
I ants, in the cases provided for in section 136. But if the coniplniut 
be not sworn to, and such action is on an instrument for the pay- 
ment of money only, the clerk, on its production to him, shall assess 
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the amount due to the plaintiff thereon ; and in other cases sh 
ascertain the amount which the plaintiff is entitled to recover 
such action, from his examination under oath, or other proof, a 
enter the judgment for tlic amount so assessed or ascertained, 
case the defendant give notice of appearance in the action, he sh 
be entitled to five days' notice of the time and place of such asse 
ment. 

Wliere the defendant by his answer in any such action shall i 
deny the plaintiff's claim, but shall set up a counter-claim amou 
ing to less than the plaintiff's claim, judgment may be had by t 
plaintiff for tlie excess of said claim' over the said counter-claim, 
like manner in any such action, upon the plaintiff's filing with t 
clerk of the court a statement admitting such counter-claim, whj 
statement shall be annexed to and be a part of the judgment-rolJ 

2. In other actions the plaintiff may, upon the like proof, api 
to the court, after tlie expiration of tlie time for answering, for t 
relief demanded in the complaint. If the taking of an account 
the proof of any fact be necessary to enable the court to give juc 
nient, or to carry the judgment into effect, the court may take i 
account or liear the proof, or may, in its discretion, order a ref 
ence for that purpose. And wliere the action is for the recovc 
of money only, or of specific real or personal property, with da 
ages for the withliolding thereof, the court may order the dama^ 
to be assessed by a jury, or, if the examination of a long accoi 
be involved, by a reference as above provided. If the defendi 
give notice of appearance in the action before the expiration of i 
time for answering, he shall be entitled to eight days' notice of t 
time and place of application to the court for the relief demand 
by the complaint. 

3. In actions where the service of the summons was by pul 
cation, the plaintiff may in like manner apply for judgment, and t 
court nmst thereupon require proof to be made of the demand m^ 
tioned in the complaint, and if the defendant be not a resident 
the State, must require the plaintiff or his agent to be examined 
oatli respecting any payments that have been made to the plaint 
or to any one for his use, on account of such demand, and may r 
der judgment for the amount wldch he is entitled to recover. ] 
fore rendering judgment the court may, in its discretion, require 1 
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plaintiff to cause to be filed satisfactory security, to abide the order 
of the court touching the restitution of any estate or effects which 
may be directed by such judgment to be transferred or delivered, 
or the restitution of any money that may be collected under or by 
yirtue of such judgment^ in case the defendant or his representa- 
tives shall apply and be admitted to defend the action, and shall 
succeed in such defence. 

§ 247. Judgment on frivolous demurrer, answer, or reply. 

If a demurrer, answer, or reply be friYolous, the party preju- 
diced thereby, upon a previous notice of five days, may apply to a 
judge of the court, either in or out of the court, for judgment 
tiiereon, and judgment may be given accordingly. 



Chapter II. 



Issues and the Mode of Trial. 

SBCnoN 248. The different kinds of issues. 

249. Issae of law. 

860. Issae of fact. 

251. On Issues of both law and fact, the issue of law to be first tried. 

252. Trial defined. 
258. Issues, how tried. 

254. Issues triable by the court. 

255. Issues, where to be tried. 

256. Either party may give notice of trial. Note of issue. Stenog- 

rapher. 

257. Order of disposing of issues on the calendar. 

§ 248. [203.] The different kinds of issues. 

Issues arise upon the pleadings when a fact or conclusion of law 
is mfuntaiiied by the one party and controverted by the other. They 
are of two kind^: 

1. Of law; and 

2. Of feet. 

§ 249. [204.] Issue of law. 
An issue of law arises, 

1. Upon a demurrer to the complaint, answer, or reply, or to 
gome part thereof. 
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§ 250. [205.] (Am'd 1849.) Issue of fact. 
An issue of fact arises, 

1. Upon a material allegation in the complaint controverted 
the answer ; or, 

2. Upon new matter in the answer controverted by the rej 
or, 

3. Upon new matter in the reply, except an issue of law is joi 
thereon. 

§ 251. [206.] On issues of both law and fact, the issue of la 
be first tried. 

Issues both of law and of fact may arise upon different part 
the pleadings in the same action. In such cases the issues of 
must be first tried, unless the court otherwise direct. 

§ 252. [207.] (Am'd 1851, 1852.) Trial defined. 
A trial is the judicial examination of the issues between the ] 
ties, whether they be issues of law or of fact. 

§ 253. [208.] (Am'd 1849, 1852.) Issues, how tried. 

An issue of law must be tried by the court, unless it be refer 
as provided in sections two hundred and seventy and two hund 
and seventy-one. An issue of fact, in an action for the recoven 
money only, or of specific real or personal property, or fo 
divorce from the marriage contract on the ground of adultery, nc 
be tried by a jury, imless a jury trial be waived as provided in i 
tion two hundred and sixty-six, or a reference be ordered as p 
vided in sections two hundred and seventy and two hundred i 
seventy-one. 

§ 254. [209.] (Am'd 1849.) Other issues to be tried by the cw 

Every other issue is triable by the court, which, however, n 

order the whole issue, or any specific question of fact invob 

therein, to be tried by a jury, or may refer it as provided in j 

tions 2*70 and 2'71. 

§ 255. [210.] (Am'd 1849, 1851, 1852.) Issues, where to be ir 

All issues of fact, triable by a jury or by the court, must be tr 

before a single Judge. Issues oi iact m t\ift sM-^Temft toxxt^ \s\nflt 
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^ed at a circuit court when the trial is by jury ; otherwise, at a 
circuit court or special term, as the court may by its rules pre- 
icribe. Issues of law must be tried at a circuit court or special 
term, and shall, unless the court otherwise direct, have preference 
on the calendar. 

§ 266. [211.] (Am'd 1868, 1859, 1860.) Eitlter party may give 
notice of trial. Note of issue. Stenographer, 

At any time after issue, and at least fourteen days before the 
court, either party may give notice of trial. The party giving the 
notice shall furnish the clerk, at least eight days before the court, 
with a note of the issue, containing the title of the action, the names 
of the attorneys, and the time when the last pleading was served ; 
and the clerk shall thereupon enter the cause upon the calendar, 
according to the date of the issue. 

In the first judicial district there need be but one notice of trial 
and one note of issue from either party, and the action sliall tlien 
remain on the calendar until disposed of, and when called may be 
brought to trial by the party giving the notice. In the same dis- 
trict the courts may direct the employment of a stenographer, in 
such cases as appear to them to require it, and may order the ex- 
pense occasioned thereby to be paid by the parties, not exceeding, 
however, five dollars a day to each party. 

§267. [212.] Order of dUposiny of issues oil the calendar. 

The issues on the calendar shall be disposed of in the following 
order, unless, for the convenience of parties or the dispatch of busi- 
ness, the court shall otherwise direct : 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court ; 
8. Issues of law. 
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CnAPTER m. 

Trial by Jury. 

Section 258. Notice uf trial. Separate trials. 

259. C'!ourt to be furnished with a copy of the pleadings. 

2G0. (Jeneral and special verdicts defined. 

261. When jury may render either general or special verdict, and what 

the court may direct a special findlDg. 

202. On special finding with a general Terdict, Uie fonner to control 

263. Jury to assess defendant's damages in certain cases. 

264. Entry of the verdict. Motion for new triaL 

265. Motion for new trial, or for Judgment on special verdict, wheceto 

be heard. 

g 258. [213.] (Am'd 1851.) Notice of trial. Separate triali. 

Either party giving tho notice may bring the issue to trul, and 
in the absence of the adverse party, unless the court for good cnae 
otherwise direct, may proceed with his case, and take a dinminul 
of the coDipliiint, or a verdict or judgment, as the case may reqnire. 
A separate trial between a plaintiff and any of the several defend- 
ants may be allowed by the court, whenever, in its opinion, justice 
will thereby be promoted. 

§ 259. [214.] (Am'd 1851.) Court to be furnished with eopg 
jdeadlngs, 6:c. 

When the issue shall be brought to trial by the plaintiff, he «1»«11 
furnish the court with a copy of the summons and pleadings, with 
the offer of defendant, if any shall have been made. When the issue 
shall be brought to trial by the defendant, and the plaintiff shall 
neglect or refuse to furnish the court with a copy of the summoms 
and pleadings and the offer of the defendant, the same may be for- 
nished by the defendant. 

§ 200. [215.] (Am'd 1849.) General and special verdicts deJUul 
A general verdict is that by which the jury pronounce genenlly 
upon all or any of the issues, either in favor of the plaintiff or de- 
fendant. A special verdict is that by which the jury find the fiKsts 
only, leaving the judgment to the court. 

§261. [216.] (Am'd 1849.) When jury may render either geimd 
or special verdict, and wlien court may direct special finding^ 

In an action for the recovery of specific personal property, if the 
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property have not been delivered to the plaintiff, or the defendant 
"by his answer claim a return thereof, the jury shall assess the value 
of the property, if their verdict be in favor of the plaintiff; or if they 
find in favor of the defendant, and that he is entitled to a return 
thereof; and may at the same time assess the damages, if any are . 
claimed in the complaint or answer, which the prevailing party has 
Bostained by reason of the detention or taking and withholding such 
property. 

In every action for the recovery of money only, or specific real 
property, the jury, in their discretion, may render a general or spe- 
cial verdict. In all other cases, the court may direct the jury to 
find a special verdict in writing upon all or any of the issues ; and 
in all cases may instruct them, if they render a general verdict, to find 
npon particular questions of fact, to be stated in writing, and may 
direct a written finding thereon. The special verdict or finding 
sball be filed with the clerk, and entered upon the minutes. 

§ 262. [21*7.] On special finding with general verdict, former to 
eofUrtd. 

Where a special finding of facts shall be inconsistent with the 
general verdict, the former shall control the latter, and the court 
shall give judgment accordingly. 

§ 263. [218.] (Am'd 1851.) Juri/ to assefis defendant's damages 
in certain cases, 

"When a verdict is found for the plaintiff in an action for the 
recovery of money, or for the defendant when a set-off for the re- 
covery of money is established beyond the amount of the plain- 
tiff's claim as established, the jury must also assess the amount 
of the recovery ; they may also, under the direction of the court, 
araesB the amount of the recovery when the court give judg- 
ment for the plaintiff on the answer. If a set-off, established at the 
trial, exceed the plaintiff's demand so established, judgment for the 
defendant must be given for the excess ; or if it appear that the 
defendant is entitled to any other affirmative relief, judgment must 
be given accordingly. 
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§ 204. [219.] (Am'd 1851, 1852.) Entry of the verdict. MatiM 
for nfw trial. 

(1) Upon rpceiving a verdict, the clerk shall make an entry ii 
hid minutes, specifying the time and place of the trial, the names of 
the jurors and witnesses, the verdict, and either the judgment ren- 
dered thereon, or an order tliat the cause be reserved for argnmeid 
or further consideration. If a different direction be not given by 
the court, the clerk must enter judgment in conformity with tiw 
verdict. (2) If an exception be taken, it may be rednced to wriUng 
at the time, or entered in the judge's minutes, and afterwards 8et> 
tied as provided by the rules of the court, and then stated in writ- 
ing in a case, or separately, with so much of the evidence as may 
be material to the (juestions to be raised, but need not be sealed or 
signed, nor need a bill of exceptions be made. (8) If the excep- 
tions be in the first instance stated in a case, and it be afterwards 
necessary to separate them, the separation may be made under the 
direction of the court or a judge thereof. (4) The judge who tries 
the cause may, in his discretion, entertain a motion, to be made on 
his minutes, to set aside a verdict and grant a new trial upon excep- 
tions, or for insufficient evidence, or for excessive damages; bxrt 
such motion in actions liereafter tried, if heard upon the minutes, 
can only be heard at the same term or circuit at which the trial is 
had. When such motion is heard and decided upon the minutes €i 
the judge, and an appeal is taken from the decision, a case or excep- 
tions must be settled in the usual form, upon which the argument of 
the appeal must be liad. 

§ 265. [220.] (Am'd 1851, 1852, 1857.) Motion for new trial, 
ike, where to be heard. 

A motion for a new trial, on a case or exceptions, or otherwise, 
and an application for judgment on a special verdict or case re- 
served for argument or further consideration, must in the first in- 
stance be heard and decided at the circuit or special term, except 
that wlien exceptions are taken, the judge trying the cause may at 
the trial direct them to be heard in the first instance at the general 
term, and the judgment in the meantime suspended ; and in that 
case they must be there heard in the first instance, and judgment 
there given. And when upon a trieA. W\e c«kse -^t^i^eisXa ws^jj q^sak- 
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tions of law, the judge may direct a verdict subject to the opinion 
of the court at the general term ; and in that case, the application 
for judgment must be made at the general term. Every judgment 
rendered upon a verdict taken, subject to the opinion of the court 
at a general term, may be reviewed by the court of appeals in the 
same manner, and with the like effect as if exceptions had been 
duly taken at the proper time ; provided it shall appear by the re- 
turn that questions of law were involved in the rendition of the 
judgment. 



Chapter IV. 



Trial hy the Court. 

Sbctxon 266. Trial by jury, how waived. 

367. On trial by the court, judgment, how given. 

268. Exceptions, how and when taken. Judgment at general term. 

269. Proceedings upon judgment on issue of law. 



§ 266. [221.] (Am'd 1849.) Tnal hy jury, how waived. 

Trial by jury may be waived by the several parties to an issue 
of fact, in actions on contract, and, with the assent of the court, in 
other actions, in the manner following : 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, filed with the 
clerk. 

8. By oral consent in open court, entered in the minutes. 

§ 267. [222.] (Am'd 1849, 1860.) On trial hy the court, judg- 
ment, how to be given. 

Upon a trial of a question of fact by the court, its decision 
shall be given in writing, and shall contain a statement of the facts 
found, and the conclusions of law separately ; and upon a trial of 
an issue of law, the decision shall be made in the same manner, 
stating the conclusions of law. Such decision shall be filed with 
the clerk within twenty days after the court at which the trial took 
place. Judgment upon the decision shall be entered accordingly. 
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g 268. [223.] (Am'd 1851, 1852, 1860.) JSxcepHons, how and 
when taken. Judgment at general tenn. 

[1.] For the purposes of an appeal, either party may except to a 
decision on a matter of law arising upon such trial, within ten days 
after notice in writing of the judgment, in the same manner and 
with the same effect as upon a trial by jury. 

[2,] And either party desiring a review, upon the evidence ap- 
pearing on tlie trial, eitlier of the questions of fact or of law, may 
at any time witliin ten days after notice of the judgment, op within 
such time as may be prescribed by the rules of the court, make a 
case or exceptions in like manner as upon a trial by jury, except 
that the judge, in settling the case, must briefly specify the facte 
found by him, and his conclusions of law. 

[3.] But the questions, whether of fact or of law, arising upon 
the trial, can only be reviewed in the manner prescribed by this 
section ; the questions of law in every stage of the appeal, and the 
questions of fact upon the appeal to the general term of the same 
court, as prescribed in section 348. 

No finding of facts by the general term shall be required for the 
purpose of review in the court of appeals ; and if the judgment be 
reversed at the general term, it shall not be deemed to have 
been reversed on questions of fact, unless so stated in the judgment 
of reversal ; and in that case, the question whether the judgment 
should have been reversed either upon questions of fact or of law, 
shall be open to review in the court of appeals. 

The provisions of this section, and also of section two hundred 
and seventy -two, as they are hereby amended, shall apply to appeals 
now pending, as well as to those hereafter brought. 

§ 2C9. [224.] (Am'd 1849, 1851.) Proceedings upon judgment 
on issue of law. 

On a judgment for the plaintiff upon an issue of law, the plain- 
tiff may proceed in the manner prescribed by the first two sub- 
divisions of section 246, upon the failure of the defendant to answer, 
wh(?re the summons was personally served. If judgment be for the 
defendant, upon an issue of law, and if taking of an account or the 
proof of any fact be necessary to enable the court to complete the 
judgment, a reference or assessment by jury may be ordered, as in 
that section provided^ 
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Chapter V. 

2Hal by Referees. 

BBonoM 870. All Israes referable by consent. 

971. Wben a reference may be compulsorily ordered. 

878. Mode of trial. Effect of report Review. 

978. Referees, how chosen. 

§ 2tO. [226.] All issues referable by consent. 
All or any of the issues in the action, whether of fact or of law, 
or both, may be referred, upon the written consent of the paiiiies. 

§ 271. [226.] (Am'd 1849.) When reference may be cmnpulsorily 
crdered. 

Where the parties do not consent, the court may, upon the ap- 
plication of either, or of its own motion, except where the investi- 
^tion will require the decision of difficult questions of law, direct 
a reference in the following cases : 

1. Where the trial of an issue of fact shall require the examin- 
ation of a long account on either side ; in which case the referees 
may be dibrected to hear and decide the whole issue, or to report 
upon any specific question of fact involved therein ; or, 

2. Where the taking of an account shall be necessary for the 
information of the court, before judgment, or for carrying a judg- 
ment or order into e£fect ; or, 

8. Where a question of fact, other than upon the pleadings,' shall 
arise, upon motion or otherwise, in any stage of the action. 

§ 272. [227.] (Am*d 1851, 1852, 1857, 1859, 1860.) Mode of 
trial. Effect of report. Review, 

The trial by referees shall be conducted in the same manner, 
and on similar notice, as a trial by the court. They shall have 
the same] power to grant adjournments, and to allow amendments 
to any pleadings and to the summons, as the court upon such 
trial, upon the same terms and with the like effect. They shall 
haye the same power to preserve order and p\ffiia\i «K\. VLOi«.N-\Qvv^ 
ihereaf upon Bucb. trial, and to compel tbe attexv^aatt^ o^ ^'^^ 

6 
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nesses before them by attachment, and to pmiish them as for a con- 
tempt for non-attendance or refusal to be sworn or testify, as is pos- 
sessed by the court. They must state the facts found and the con- 
clusions of law separately ; and their decision must be given, and 
may be excepted to and reviewed in like manner, bat and with like 
effect in all respects as in cases of appeal under section 268 ; and 
they may in like manner settle a case or exceptions. The report ci 
the referees upon the whole issue shall stand as the deoidon of the 
court, and judgment may be entered thereon in the same manner ts 
if the action had been tried by the court. When the' reference is 
to report the facts, the report shall have the effect of a specii] 
verdict. 

When the case on appeal shall have been heard and decided at 
the general term, upon the report of the referee and ezceptioiifl» 
without a case containing the evidence, the decision may he re* 
viewed in like manner on appeal to the court of appeals. If tiM 
judgment be reversed at the general term, and a new trial ordered^ 
it shall not be deemed to have been reversed on qneationa of hd^ 
unless so stated in the judgment of reversal; and in that oaae tiw 
question whether the judgment should have been reversed eUher 
upon questions of fact or of law shall be open to review in the oont 
of appeals. 

§ 273. [228.] (Am'd 1849, 1861, 1862.) Referee*, how cktmmL 
In all cases of reference, the parties, except when an infimt mij 
be a party, may agree in writing upon a person, or persona not ei- 
ceeding three, and a reference shall be ordered to him or them, tad 
no other person or persons; and if the parties do not agree, tiu 
court shall appoint one or more referees, not more than three, iHw 
shall be free from exception. And no person shall he appointed 
referee to whom all parties in the action shall object, except in ao- I 
tions for divorce. And no justice or judge of any court shall tit si I 
referee in any action pending in the court of which he is hjjodgt, I 
and not already referred. Unless the court shall otherwise oitei m 
the referee or referees shall make and deliver his report withhirix^ ^ 
days from the time the action shall be finally submitted ; andoi 
default thereof said referee or referees shall not be entitled to tt 
ceive any fees, and the action shaW. i^xoe^^^ aa ^Wa^h no refeNiei S 
had been ordered. 
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Chapter VI. 

Manner of Etitering Judgment. 

Sbctioii 274. Judgment may be for or against any of the parties to the action ; 

may grant defendant affirmative relief. Complaint may be 
dismiraed for neglect to prosecute the action. Judgment 
against married woman. 
275. The relief to be awarded to the plaintiff. 
27d. Rate of damages, where damages are recoverable. 

277. Judgment in action for recovery of personal property. 

278. Judgment, how directed. 

279. Clerk to keep a judginent-book. 

280. Judgment to be entered in Judgment-book. 

281. Judgment-rolL 

282. Judgments, how and when to be docketed. 

§ 274. [230.] (Am'd 1849, 1852, 1862.) Judgment may he for 
CT Offoirut any of the parties; may grant defendant affirmative relief. 
OomplaiiU may he dismissed for neglect to prosecute action. Judg- 
§nmU against menried vxrnian. 

(1.) Judgment may be given for or against one or more of seve- 
ral plaintiffs, and for or against one or more of several defendants ; 
and it may determine the ultimate rights of the parties on each side, 
as between themselves. 

(2.) And it may grant to the defendant any affirmative relief to 
which he may be entitled. 

(3.) In an action against several defendants, the court may, in 
its discretion, render judgment against one or more of them, leav- 
ing the action to proceed against the others, whenever a several 
judgment may be proper. 

(4.) The court may also dismiss the complaint, with costs in 

faTor of one or more defendants, in case of unreasonable neglect on 

the part of the plaintiff to serve the summons on other defendants, 

or to proceed in the cause against the defendant or defendants 

Berred. 

In an action brought by or against a married woman, judgment 
uaay be given against her as well for costs as for damages, or both 
for saoh costs and for such damages, in the same manner as against 
other persons, to be levied and collected of lier ac^aTa.^.^ ^«\.«.\a «sA 
Jf^o&erwiae. And in any proceeding to enforce a\xci\i 'yoA^caK^, 
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the supreme court shall have jurisdiction, though the amomit 
less than one hundred dollars. 

§ 275. [231.] Tlie relief to he awarded to the plaintiff. 
The relief granted to the plaintiff, if there he no answer, cam 
exceed that which he shall have demanded in his complaint ; hnt 
any other case the court may grant him any relief consistent w: 
the case made by the complaint and embraced within the issae. 

§ 276. [232.] Rate of damages, where damage» are reeoverablt 

Whenever damages are recoverable, the plaintiff may ft1<>^itin t 

recover, if he show himself entitled thereto, any rate of dama( 

which he might have heretofore recovered for the same cause 

action. 

§ 277. Judgment in action for recovery of pereanal propwty. 
In an action to recover the possession of personal proper 
judgment for the plaintiff may be for the possession, or for the 
covery of possession, or the value thereof in case a dellYery can 
be had, and of damages for the detention. If the property ht 
been delivered to the plaintiff, and the defendant claim a reti 
thereof, judgment for the defendant may be for a return of 
property, or the value thereof in case a return cannot be had, f 
damages for taking and withholding the same. 

§ 278. [233.] (Am'd 1849, 1851, 1852.) Judgment, Aow direei 
Judgment upon an issue of law or of fact, or upon coniessi 
or upon failure to answer (except where the clerk is authoriaed 
enter the same by the first subdivision of section 246, and by i 
tion 384, and except where it may be given at the general term 
provided in section 265), shall in the first instance be entered ui 
the direction of a single judge, or report of referees, subject to 
view at the general term, on the demand of either party, as hai 
provided. 

§ 279. [234.] Clerk to keep a judgment-booh 
The clerk shall keep, among the records of the court, a book 
the entry of judgments, to be called t\\e " yaA^meuS-^iWiV' 
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§ 280. [236.] Judgment to he entered in judgment-hook. 

The judgment shall be entered in the judgment-book, and shall 
specify clearly the relief granted, or other determination of the ac- 
tion. 

§ 281. [236.] (Am'd 1849, 1861, 1862.) Judgment-roll. 

Unless the party or his attorney shall furnish a judgment-roll, 
the clerk, immediately after entering the judgment, shall attach 
together and file the following papers, which shall constitute the 
judgmient-roll : 

- 1. In case the complaint be not answered by any defendant, the 
summons and complaint, or copies thereof, proof of service and that 
no answer has been received, the report, if any, and a copy of the 
judgment. 

2. In all other cases, the summons, pleadings, or copies thereof* 
and a copy of the judgment, with any verdict or report, the offer 
of the defendant, exceptions, case, and all orders and papers in any 
way inyolying the merits and necessarily aflfecting the judgment. 

§ 282. [237.] (Am'd 1861.) Judgments, when and how to he 
docketed. 

On filing a judgment-roll upon a judgment directing in whole or 
in part the payment of money, it may be docketed with the clerk 
of the comity where it was rendered, and in any other county upon 
the filing with the clerk thereof a transcript of the original 
** docket," and shall be a lien on the real property, in the county 
-where the same is docketed, of every person against whom any such 
judgment shall be rendered, and which he may have at the time of 
docketing thereof in the county in which such real estate is situ- 
ated, or which he shall acquire at any time thereafter for ten years 
from the time of docketing the same in the county where it was 
rendered. But whenever an appeal from any judgment shall be 
pending and the undertaking requisite to stay execution on such 
jodg^ent shall have been given, and the appeal perfected as pro- 
Tided in the code, the court in which such judgment was recovered 
may, on q»ecial motion, after notice to the person owning the judg- 
joaenty in such terms as they shall see fit, direct an. entc^ ^o \k^\s^«A^ 
by the derk <m the docket of such judgment, t\va\. \Xift «asa^ \a> 
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'' secured on apppeal ;" and thereupon it shall cease, during 
pending of the appeal, to be a lien on the real property oi 
judgment debtor as against purchasers and mortgagees in | 
faith. 



TITLE IX. 



Of the Execution of the Judgment in Civil Actions. 

Chapter I. The execution. 

II. Proceedings supplementary to the execution. 



Chapter I. 



The Execution. 

Section 288. Execution within five years of course. 

284. Execution can only be issued by leave of court after five i 

Leave, how obtained. 

285. Judgments, how enforced. 

286. The different kinds of execution. 

287. To what counties execution may be issued. Execution agal 

married woman. 

288. Execution against the person, in what cases. 

289. Form of the execution. 

290. Execution to be returnable in sixty days. 

291. Existing laws relating to execution continued. 

§ 283. [238.] (Am'd 1849.) Execution within five yew 
course. 

Writs of execution for the enforcement of judgments, as 
used, are modified in conformity to this title, and the part 
whose favor judgment has been heretofore or shall hereafte 
given may, at any time within five years after the entry of j 
ment, proceed to enforce the same as prescribed by this title. 

§ 284. [239.] (Am'd 1849, 1851, 1858.) After five years, i 
issued only by leave of court. Leave, how obtained. 

After the lapse of five years from the entry of judgmen 
execution can be issued only by leave of the court, upon mo 
with personal notice to the adverse party, unless he be abset 
non-resident, or cannot be found to make such service, in k 
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case such service may be made by publication, or in such other 
maimer as the court shall direct. Such leave shall not be given un- 
less it be established by the oath of the party, or other satisfactory 
proof, that the judgment, or some part thereof, remains unsatisfied 
and due. Bat the leave shall not be necessary when execution has 
been issued on the judgment within the five years, and returned 
unsatisfied in whole or in part. 

When judgment shall have been rendered in a court of justice 
of the peaoe, or in a justice's or other inferior court in a city, and 
docketed in the office of the clerk of the county, the application for 
leave to issue execution must be to the county court of the county 
where the judgment was rendered, or in the city and county of 
Xew York to the court of common pleas of that city and county. 

§ 286. [240.] (Am'd 1849.) J^idgments, how enforced. 

Where a judgment requires the payment of money, or the de- 
livery of real or personal property, the same may be enforced in 
those respects by execution, as provided in this title. Where it 
requires the performance of any other act, a certified copy of the 
judgment nmy be served upon the party against whom it is given, 
or the person or officer who is required thereby or by law to obey 
the same, and his obedience thereto enforced. If he refuse, he may 
be punished by the court as for a contempt. 

§ 286. [241.] (Am'd 1849.) The different kinds of execution. 

There shall be three kinds of execution ; one against the prop- 
erty of the judgment debtor ; another against his person ; and the 
third for the delivery of the possession of real or personal property, 
or such delivery with damages for withholding the same. They 
shall be deemed the process of the court, but they need not be 
sealed nor subscribed, except as prescribed in section 289. 

§ 287. [242.] (Am'd 1861, 1852, 1862.) To what counties execu- 
tion may he ianted, Execution against a married woman. 

When the execution is against the property of the judgment 
debtor, it may be issued to the sheriff of any county where judg- 
ment ifl docketed. When it requires the delivery of real or per- 
sonal property, it must be issued to the sheriff of the county where 
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the property, or some part thereof, is situatecL Ezecations maybe 
issued at the same time to clifFercnt counties. 

Real property adjudged to be sold must be sold in the county 
where it lies, by the sheriff of the county, or by a referee appointed 
by the court for that purpose ; and thereupon the sheriff or referee 
must execute a conveyance to the purchaser, which conTeyance 
shall be effectual to pass the rights and interest of the parties ad- 
judged to be sold. 

An execution may issue against a married woman, and it shall 
direct the lev}' and collection of the amount of the judgment against 
her from her separate property, and not otherwise. 

§ 288. [243.] (Am'd 1849, 1862.) Execution agaimt the person, 
hi what casca. 

If the action be one in which the defendant might haye been 
arrcdted, as provided in section 1*79 and section 181, an execution 
against the person of the judgment debtor may be issued to any 
county within the jurisdiction of the court, after the return of an 
execution against his property unsatisfied in whole or in part. But 
no execution shall issue against the person of a judgment debtor, 
unless an order of arrest has been served, as in this act provided, 
or unless the conii)laint contaiuri a statement of facts showing one 
or more of the causes of arrest required by section 179. 

§ 289. [244.] (Am'd 1849.) Form of the execution. 

The execution must be directed to the sheriff, or coroner when 
the sheriff is a party or interested, subscribed by the party issiiing 
it, or his attorney, and must intelligibly refer to the judgment, stat- 
ing the court, the county where the judgment-roll or transcript is 
filed, the names of the parties, the amount of the judgment if it be 
for money, and the amount actually due thereon, and the time of 
docketing in the county to which the execution is issued, and shall 
require the officer substantially as follows : 

1. If it be against the proj^erty of the judgment debtor, it shall 
require the officer to satisfy the judgment out of the personal prop- 
erty of such debtor, and if sufficient personal property cannot be 
found, out of the real pro^^erty belonging to him on the day when 
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the judgment was docketed in the county, or at any time there- 
after. 

2. If it be against real or personal property in the hands of per- 
sonal representatiyes, heirs, devisees, legatees, teoants of real prop- 
erty, or trustees, it shall require the officer to satisfy the judgment 
out of Bach property. 

8. If it be against the person of the judgment debtor, it shall 
require the officer to arrest such debtor, and commit him to the jail 
of the county until he shall pay the judgment or be discharged ac- 
cording to law. 

4. If it be for the delivery of the possession of real or personal 
property, it shall require the officer to deliver the possession of the 
same, particularly describing it, to the party entitled thereto, and 
may at the same time require the officer to satisfy any costs, dam- 
ages, or rents and profits recovered by the same judgment out of 
the personal property of the party against whom it was rendered, 
and the value of the property for which the judgment was recovered, 
to be specified therein ; if a delivery thereof cannot be had, and if 
sufficient personal property cannot be found, then out of the real 
property belonging to him on the day when the judgment was 
docketed, or at any time thereafter, and shall in that respect be 
deemed an execution against property. 

§ 290. [245.] (Am*d 1849.) To he returnable in sixty days. 

The execution shall be returnable within sixty days after its 
receipt by the officer, to the clerk with whom the record of judg- 
ment is filed. 

g 291, [246.] (Am'd 1849, 1851.) Existing laws relating to exe- 
cution continued, trntU otherwise provided. 

Until otherwise provided by the legislature, the exi lUg pro- 
visions of law, not in conflict with this chapter, relating to execu- 
tions and their incidents, the property liable to sale on execution, 
the sale and redemption thereof, the powers and rights of officers, 
their duties thereon, and the proceedings to enforce those duties, 
and the liability of their sureties, shall apply to the executions pre- 
scribed by this chapter. 

6* 
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Froceedingt Supplrmcntari/ to Uu Execution. 
'.. OrJer ror dlifovery of property, tnunlnatlon of judgnu 
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§ 2B8. {Ul.l (Am'd 1B49, 1861, 1868, 1858.) Exiftinff nitJi 
Oivfcr /or diieomry of jiToperly, txarnxnatian of judgmenl debtor, i 

(1.) WhBn*ll eiecntioti agniuat property of Oie jadgTnent debt 
or of anyone of the Bovoral debtors in the Bsme judgment, isgaed 
the aheriff uf the eoimty wTiero he reaideB, or has a place 
buBineaa. or, if he do uot resido in the State, to the sheriff of 1 
■county where a judgment-roll, or a transcript of a justice's jui 
mentfor twenty-five dollars or upwards, exclusive of costs, is fil 
Is returned nnsatiflfied in whole or in part, llie judgment credit 
nt any time afttr such return, made, is entitled to an order froi 
judge of the -court, or a county jadgo of the county to which 1 
■erecution was issued, or a jadgc of the court of common pleas 
the city and county of New York, when the execution was issued 
such city and coimty, requiring such judgment debtor to app. 
Hud answer eoncerning his property, before such judge, at a U 
and place specified in the order, within the eounty to which ' 
execution was issued. (2.) AftcrtheissuiagofaTi eiecntionagai 
property, and upon proof by affidavit, of a party or otherwise, 
the satisfaction of the court, or a judge thereof, or county judge, 
any judge of the court of common pleas for the city and count) 
NewTork, that any judgment debtor teaidinsin the coonty wh 
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such judge or officer resides, has property which he unjustly refuses 
to apply towards the satisfaction of the judgment, such court or 
judge may, by an order, require the judgment debtor to appear at 
a specified time and place, to answer concerning the same ; and 
such proceedings may thereupon be had for the application of the 
property of the judgment debtor towards the satisfaction of the 
judgment, as are provided upon the return of an execution. When- 
ever it shall satisfactorily appear, by affidavit, to a justice of the 
supreme court, that such county judge, or judge of said court of 
common pleas, is incapacitated from acting in any of the proceed- 
ings whatever herein authorized, from any cause or causes whatso- 
ever, such justice of the supreme court shall have the same powers 
and authority, in all cases whatever, as are herein conferred upon 
him as to cases of judgments in the supreme court. (3.) On an 
examination under this section, either party may examine witnesses 
in his behalf, and the judgment debtor may be examined in the 
same manner as a witness. (4.) Instead of the order requiring the 
attendance of the judgment debtor, the judge may, upon proof by 
affidavit or otherwise, to his satisfaction, that there is danger of the 
debtor^s leaving the State, or concealing himself, and that there is 
reason to believie he has property which he unjustly refuses to ap- 
ply to such judgment, issue a warrant requiring the sheriff of any 
county where such debtor may be to arrest him and bring him be- 
fore such judge. Upon being brought before the judge, he may be 
examined on oath, and, if it then appears that there is danger of the 
debtor's leaving the State, and that he has property which he has 
unjustly refused to apply to such judgment, ordered to enter into an 
undertaking, with one or more sureties, that he will from time to 
time attend before the judge as he shall direct, and that he will not, 
during the pendency of the proceedings, dispose of any portion of 
his property not exempt from execution. In default of entering 
into such undertaking, he may be committed to prison by war- 
rant of the judge, as for a contempt. (6.) No person shall, on ex- 
.amination pursuant to this chapter, be excused from answering any 
question on the ground that his examination will tend to convict 
him of the commission of a fraud ; but his answer shall not be used 
as evidence against him in any criminal proceeding or prose- 
cution. 
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48.] (Am'd 1849.) ExUlmg ndl»~Any debim- m 

againal liii crtdiior. 
After the iBsuing of ciecutiOD agaiiut property, any pera 
indebted t« tliu iiLJijiiiciil debtor iniij pay hi tiie aherifiF Ibe mmoo 
of tiia ilibt, arBt> much thereof as shall be neeeBoarj to satiatj t 
e.fccutioii and the shenff'e receipt shall be a aofficient diacW 
fur the Muouot so paid. 

g 294. [249.] (Am'd 1B49.) Exitting anU—Examinatiim 
debtori ofjudpaent debtor, or of thote having proparty btloKffiiig 

After the iaauing or return of an execation ^ 
the jndgment debtor or o 
judgment, and upon an affirinvit that nny ptfaOn or corporatioH 
property o-f ^ueli jiidgtaeut (iebt-ur fir is indebted to him in 
amount osecedlng ten dollara, the judge may by an order reqn 
such person <>f corporntion, or any officer or member thereof, to i 
pear jit a siic-ificil thuc and place, and SDawer concerning tie sai 
The jndge may also, in hia diecretion, require noHee of snch p 
ceedlng to be given to any party to the action, in snch numnw 
may seem to him proper. 

296. [260.] Exiiling aaiit — WUtie$$ti required te tul^. 
Witnesaes may be required to appear and testify on any p 
ceedings under tliis chapter, in tlie same manner as npon Uw b 

of an Issue. 

§ 298. [261.] (Am'd 184B.) Sxieting mili^Compelli„p pa 
or milHessei to attend. 

The party or witness may be required to attend before the jnd 
or before a referee appointed by the court or j\uige if befbre a i 
ereo, the eiamination shall be taken by tlic rtfiTL-c. and certified 
lie judge. All exarainationa and (laswcrs befuro a judge or i 
eree, under Uiia chapter, shall be on ontL, except that when a c 
poration anawera. the answer shall be on the oath of an cffl. 
thereof. 

8 W. (!»!.] (Am'd 1851.) E,Uti„, nil—W/,^ r^p^rl,, 

be ordered to he applied to the ereculi<m. 

The judge may order any property of the judgment debtw : 
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exempt from execution, in the hands either of himself or any other 
person, or due to the judgment debtor, to be applied towards the 
satisfiftction of the judgment ; except that the earnings of the debtor 
for his personal services, at any time within sixty days next pre- 
ceding the order, cannot be so applied when it is made to appear 
by the debtor's affidavit, or otherwise, that such earnings are ne- 
cessary for the use of a family supported wholly or partly by his 
labor. 

§ 298. [263.] (Am'd 1849, 1851, 1862.) Existing suits— Judge 
may appoint receiver and prohibit transfer , <jtc., of property. 

The judge may also, by order, appoint a receiver of the property 
of the judgment debtor, in the same manner, and with the like au- 
thority, as if the appointment was made by the court, according to 
section 244. But before the appointment of such receiver, the judge 
shall ascertain, if practicable, by the oath of the party, or other- 
wise, whether any other supplementary proceedings are pending 
agfunst the judgment debtor, and if such proceedings are so pend- 
ing, the plaintifif therein shall have notice to appear before him, and 
shall likewise have notice of all subsequent proceedings in relation 
to said receivership. No more than one receiver of the property of 
a judgment debtor shall be appointed. The judge may also, by 
order, forbid a transfer or other disposition of the property of the 
judgment debtor, not exempt from execution, and any interference 
therewith. 

Whenever the judge shall grant an order for the appointment of 
a receiver of the property of the judgment debtor, the same shall be 
filed in the office of the clerk of the county where the judgment-roll 
in the action or transcript from justice's judgment, upon which the 
proceedings are taken, is filed ; and the said clerk shall record the 
order in a book to be kept for that purpose iu his office, to be called 
"book of orders appointing receivers of judgment debtors," and 
shall note the time of the filing of said order therein. A certified 
copy of said order shall be delivered to the receiver named therein, 
and he shall be vested with the property and effects of the judgment 
debtor from, the time of the filing and recording of the order as 
aforesaid. The receiver of the judgment debtor shall be subject to 
the direction and control of the court in which \,h.fc yoiAigai^Ti^^^s^ 
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obtained npon which the proceedings are fonnded ; or if the j\ 
ment is npon a transcript from justice's conrt, filed in county de 
office, then he shall be subject to the direction and control of 
county court. 

§ 299. [264.] (Am*d 1849.) Exiiting suiU— Proceedings u 
claim of another party to property y or on denial of indebtednes 
judgment debtor. 

If it appear that a person or corporation alleged to haTe p: 
erty of the judgment debtor, or indebted to him, clidms an inte: 
in the property adverse to him, or denies the debt, such interes 
debt shall be recoverable only in an action against such person 
corporation by the receiver ; but the judge may, by order, forbi 
transfer or other disposition of such property or interest, till a si 
cient opportunity be given to the receiver to commence the act; 
and prosecute the same to judgment and execution ; bat snch or 
may be modified or dissolved by the judge granting the same, at i 
time, on such security as he shall direct. 

§ 300. [255.] (Am'd 1849, 1857.) Existing suits—Reference 
judge. 

The judge may, in his discretion, order a reference to a reft 
agreed upon by the parties, or appointed by him, to report the « 
dence or the facts, and may, in his discretion, appoint such refe 
in the first order, or at any time. 

§ 301. [256.] (Am'd 1849.) Existing suits— Costs ofproceedi 

The judge may allow to the judgment creditor, or to any pa 

so examined, whether a party to the action or not, witnesses' i 

and disbursements, and a fixed sum in addition, not exceeding thi 

dollars, as costs. 

§ 302. [267.] (Am'd 1849, 1861.) Existing suits— JHsobetUe 
of order, how punished. 

If any person, party, or witness, disobey an order of the ju< 
or referee, duly served, such person, party, or witness, may be p 
ished by the judge as for a contempt. And in all cases of comx 
ment imder this chapter, or the act to aboUah imprisonment 
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debt, fhe person comndtted may, in case of inability to perform tbe 
act required, or to endnre the imprisonment, be discharged from 
imprisonment by the court or judge committing him, or the court 
in which the judgment was rendered, on such terms as may be just. 



TITLE X. 



Of the Costs in Civil Actions. 



B muhom 808. EziBtInf statntes regulating costs repealed. 
804. Costs, when allowed of course to the plaintiff. 
800. Costs, when allowed of course to the defendant. 
806i Costs, when allowed to either party, in the discretion of the court. 

807. Amount of costs allowed. 

808. Allowance in addition to costs. 

809. Allowance, how computed. Difficult and extraordinary cases. 

810. Interest on verdict or report, when allowed. 

811. Costs,, how to be inserted in Judgment. Adjustment of interlocu- 

tory costs. 

812. Clerk*B fees. 
818. Referee^s fees. 

814. Costs on postponement of triaL 
Slfi. Costs on a motion. 

816. Costs against an infant plaintiff. 

817. Coats in an action by or agidnst an executor or administrator, trus- 

tee of an expreifs trust, or a person expressly authorized by 
statute to sue. Security for costs. , 

818. Costs on review of a decision of an inferior court in a special pro- 

ceeding. 

819. Costs in actions by the people. 
890. The like. 

881. Costs against assignee after action brought, of cause of action. 
888. Coits on a settlement. 



g 808. [268.] Fee biU abolished. 

AU statutes establishing or regulating the costs or fees of attor- 
neys, solicitors, and counsel in civil actions, and all existing rules 
and proyiuons of law restricting or controlling the right of a party 
to agree with an attorney, solicitor, or counsel, for his compensa- 
tion, are repealed ; and hereafter the measure of such compensation 
shall be left to the agreement, express or implied, of the parties. 
But there may be allowed to the prevailing party, upon the judg- 
ment^ certain sums by way of indemnity for his expenses in the ac- 
tion ; which allowances are in this act termed co^^a. 
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§ 804. [259.] (Am'd 1849, 1862.) When allowed of eawM to Hu 
plaintiff. 

Costs shall be allowed of course to the plaintiff upon a reooToryi 
in the following cases : 

1. In an action for the recovery of real property, or when a claim 
of title to real property arises on the pleadings, or is certified by 
the court to have come in question at the trial; 

2. In an action to recover the possession of personal property; 
8. In the actions of which a court of justice of the peace has no 

jurisdiction. 

4. In an action for the recovery of money, where the phdntiff 
shall recover fifty dollars ; but in an action for assault, battery, false 
imprisonment, libel, slander, malicious prosecution, criminal oonyer- 
sation, or seduction, if the plaintiff recover less than fifty doUarB 
damages, he shall recover no more costs than damages. And in 
action to recover the possession of personal property, if the plaintiff 
recover less than fifty dollars damages, he shall recover no more 
costs than damages, unless he recovers also property, the value of 
which, with the damages, amounts to fifty dollars, or the possession 
of property be adjudged to him, the value of which, with the dam- 
ages, amounts to fifty dollars ; such value must be determined by 
the jury, court, or referee, by whom the action is tried. When sev- 
eral actions shall be brought on one bond, recognizance, promissory 
note, bill of exchange, or other instrument in writing, or in any 
other case, for the same cause of action, against several parties "who 
might have been joined as defendants in the same action^ no costs 
other than disbursements shall be allowed to the plaintiff in more 
than one of such actions, which shall be at his election, provided 
that the party or parties proceeded against in such other action or 
actions have been withiu this State, and not secreted. 

§ 805. [260.] When alloioed to defendant. 

Costs shall be allowed of course to the defendant, in the actions 
mentioned in the last section, unless the plaintiff be entitled to costs 
therein. 

§ 806. [261.] (Am'd 1849, 1861.) When allowed to either pwty, 
in the discretion of the court. 

In other actions, costs may be allowed or not, in the dlacretioa 
of the court 
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In all aclioDB wheiy there are Bisveral dcfondanta not united in 
i iitcrest, nnd making sepikrate dcfencos bj separate onawera, and Uie 
plaintiff (tuls tu recorw jud^ent a^unst all, the coort ma; award 
ooats to sflcli ot the defendants as Iibtc judgment in their &,vor, of 
a ay of tliom. 

Iq tlie (oUowing cases the ooats of an appeal ahall be in the di«- 
cretJOQ of the court : 

1 . When a now trial sIihU ha ordered ; 

2. When a jiidgtnetit shall be afUrmed in part, and reveraad in 

g 30T. [262.] (Am'd 184P, IBol, 18f,2, 1S57, 1968, IB59. 1862.) 
Amount. -/coiitiallo^itd. 

When oliowsd, costs shall be as foDons : 

1, To the plaintit for all proceeilings before notice of trial (in- 
cluding judgineot when rendered): 

In on action where judgtaent npon Mhire to answer maybe ha^ 
vi'ilhonL application to the conrt, ten dollarB ; in an action where 
jud^ient can only be taken on application to the court, fifteen dol- 
lars : nad two dollars for each additional defendant upon whom pro- 
cess shall have been served, exi'ept in octions for tlie forocloaure of 
a mortgage the allowance for additional defendanta is limited to ten 
such defendants, and in other eases to ^ve such defendants. 

2. To the defendant, for all proceedings before notice ot trial, 
ten dollars. 

S. To either party, for all BubKequenl proceedings before trial, 
ten dollars ; to either party, for attending upon and taking the de- 
position of a wifnesB conditionally, or attending to perpetuate his 
i^.^timony, ton dollarHt to either party, for drawing interrogato- 
T ii'3 to annex to a commis^a for the taking of testimony, ten dol- 

1. To either party, for the trial of an issue of law, fifteen dol. 
Imt*; Ibr every trial of an issue of fact, tweaty dollars. 

B, To either party, on appeal, esuept to thecourtof appeala, and 
except appeals in the cases mentioned in section 34S, before argu- 
ment, fifteen dollars ; for argument, thirty dollars ; and the same 
costa shall be allowed to either party before argument, and for ar- 
it on application fbr jadgment upon apecidl verdict, or upon 
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verdict subject to the opiaiDD of the court, or for a new tru:i 
ewe made, and in cases where eKCeptiooe are ordered to Ix- ' 
in the first instance at » general term, under tlu: provisions o' 
tioD 265. 

6. To either party, ou appeal to the court of appeaJs, bel' j 
gnmeot, twenty-fve dollars ; fbr ftrgumont, fifty dollare ; ninl ' 
a judgment is BfCrined, the court may, ID its discretloB, bUi> .. 
damages for the delay, uot esceeding ten. par cent, itpoa tlie ■.u-. 
of the judgment. 

7, To either party, for every circuit or term, not esceeding fir- 
circuits, and five special and fire general teriuB, at vlilcli the emw 
is necessarily on the caleodar, and is not tried, or is postponed Iff 
order of Oie court, ten dollars. 

But io on octioQ hereafter brought to recover dower, befisM »i- 
measarement of renl property alieued by the husband, tJie {ilioatit 
shall not recover costs, ualens it appear that the duwer woe de- 
manded before the cDmmuncemont of the action, and was reftued. 

The same costs shall be allowed to the plaintiff in praceedingt 
ander chapter two, title twelve, of the second part of tliis Ovls 
[g§ 3TS to 3S1], aa upoa the commenceiDeot of an action. 



g SOS. [363,] (Am'd 1S49, 185T, ISIilJ.) A,ldiiioHal alioiatnct. 

In addition to these allowances, there shall be allowed I" ')<■ 
plaintiff, upon the recovery of judgment by hira, in any acHiiTi 
the partition of real property, or for the forecloaure of a morlL' i. 
or in auy aetion in which a warrant of attachment has been i-.-n 
or for an adjudication upon a will or other instrument in wriiiin 
and in proceeding to cumpel the determination of cliumB to r-.'i 
property, the sum of ten per cant, on the recovery, aa in the itr-\i 
aectiou prescribed, for any amount not exceeding two hundrnl 
dollars; an additional aum of five per cent, for any additioiw) 
amount not exceeding four hundred dollars ; and on addiUonal Mm 
of two per cent, for any additional amount not esceeding one QiSU- 
Band dollars. 

And in the actions above named, if the aame sliall be ssttlcd 
before judgment tlieroiu, like allowanoes upon tlie amount p^d M 
secured upon such' settlement, at one.half the rates above spscified. 
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§ 809. [264.] (Am'd 1849, ISSY, 1858, 1869, 1862.) Allwoance, 
how computed. Difficult and extraordinary cases. 

These rates shall be estimated upon the value of the property 
claimed or attached, or affected by the adjudication upon the will 
or other instrument, or sought to be partitioned, or the amount found 
due upon the mortgage in an action for foreclosure. And whenever 
it shall be necessary to apply to the court for an order enforcing 
the payment of an Installment falling due after judgment in an ac- 
tion for foreclosure, the plaintiff shall be entitled to the rate of 
allowance in the last section prescribed, but to no more in the ag- 
gregate than if the whole amount of the mortgage had been due 
when judgment was entered. Such amount of value must be deter- 
mined by the court, or by the commissioners in case of actual parti- 
tion. In difficult and extraordinary cases, where a trial has been 
luid, except in any of the actions or proceedings (other than those 
for the partition of real estate) specified in section three hundred 
and eight, and in actions or proceedings for the partition of real 
estate, the court may also, in its discretion, make a farther allow- 
ance to any party not exceeding five per cent, upon the amount of 
the recovery or claim, or subject-matter involved. 

§ 310. [266.] Interest on verdict or report, when allowed. 

When the judgment is for the recovery of money, interest 
from the time of the verdict or report until judgment be finally en- 
tered, shall be computed by the clerk, and added to the costs of the 
party entitled thereto. 

• 

§ 811. [266.] (Am'd 1849, 185Y, 1862.) Costs, hm to be inserted 
injtidffm«rU. Adjustment of interlocutory costs. 

The clerk shall insert in the entry of judgment, on the applica- 
tion of the prevailing party, upon five days' notice to the other, ex- 
cept when the attorneys reside in the same city, village, or town, 
and then upon two days' notice, the sum of the allowances for costs, 
as provided by this code, the necessary disbursements, including 
the fees of officers allowed by law, the fees of witnesses, the reason- 
able compensation of commissioners in taking depositions, the fees 
of referees, and the expense of printing the papers for any hearing 
when required by a rule of the court. The disbursements shall be 
stated in detail and verified by affidavit. K co^S <i^ ^^ *\\&Ta». q\ 
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the costs and disbursements shall be served, irith a notice of adji 
ment. 

Whcnoyer it shall be necessary to adjust costs in any ini 
locutory proceeding in an action, or in any special proceedings, 
same shall be adjusted by the judge before whom the same n 
be heard, or the court before which the same may be decided 
pending, or in such other manner as the judge or court may din 

§ 312. [26Y.] aerJesfees. 

The clerk shall receive, 

On every trial, from the party bringing it on, one dollar ; on 
tering a judgment by filing transcript, six cents ; 

On entering judgment, fifty cents ; except in courts where t 
clerks are salaried officers, and in such courts one dollar. 

He shall receive no other fee for any services whatever, ii 
civil action, except for copies of papers, at the rate of five c« 
for every hundred words. 

§ 313. [268.] Referees' fees. 

The fees of referees shall be three dollars to each, for every d 
spent in the business of the reference; but the parties may agi 
in writing upon any other rate of compensation. « 

§314. [269.] Costs on postponement of trial. 

When an application shall be made to a court or referees 
postpone a trial, the payment to the adverse party of a sum i 
exceeding ten dollars, besides the fees of witnesses, may be impow 
as the condition of granting the postponement. 

§ 315. [2Y0.] (Am'd 1849, 185Y.) Existing mits^Costi on 
motion. 

Costs may be allowed on a motion, in the discretion of the ooi 
or judge, not exceeding ten dollars, and may be absolute or direct 
to abide the event of the action. 

§ 316. Costs against infant plaintiff. 

When costs are adjudged against an infant plainti£^ the ga 
dian by whom he appeared in the action shall be responsible Uie 
for, and payment thereof may be cnfoTC(bd \>y aitW^hmfint. 
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§ 817. (Am'd 1851, 1862.) CoaU in an action by or against an 
executor or administraiorf trustee of an express trust, or a person ex- 
preedy authorised by statuie to sue. Security for costs. 

(1.) In an action prosecuted or defended by an executor, ad- 
ministrator, trustee of an express trust, or a person expressly 
authorized by statute, costs shall be recovered, as in an action by 
and against a person prosecuting or defending in his own right ; 
but Bnch costs shall be chargeable only upon or collected of the 
est^fte, fond, or party represented, unless the court shall direct the 
flame to be paid by the plaintiff or defendant personally, for mis- 
management or bad faith in such action or defence. But this sec- 
tion shall not be construed to allow costs against executors or ad- 
ministrators where they are now exempted therefrom by section 
41 of title 3, chapter 6, of the second part of the revised statutes. 
(2.) And whenever any claim against a deceased person shall be re- 
ferred, pursuant to the provisions of the revised statutes, the pre- 
vailing party shall be entitled to recover the fees of referees and 
witnesses, and other necessary disbursements, to be taxed accord- 
ing to law. (3.) And the court may, in its discretion, in the coses 
mentioned in this section, require the plaintiff to give security for 
costs. 

§ 818, (Am*d 1862.) Costs on review of a decision of an inferior 
court in a special proceeding. 

When the decision of a court of inferior jurisdiction in a special 
pffoceeding, including appeals from surrogates' courts, shall be 
brought before the supreme court for review, such proceedings 
shall, for all purposes of costs, be deemed an action at issue, on a 
question of law, from the time the same shall be brought into the 
supreme court, and costs thereon shall be awarded and collected in 
sach manner as the court shall direct, according to the nature of 
the case. 

§ 319. Costs in actions by the people. 

In all civil actions prosecuted in the name of the people of this 
State, by an officer duly authorized for that purpose, the people 
shall be liable for costs in the same cases and to the aaxsv^ ^iA.<ixA, ^& 
jnArate pardea. If a private person be joined ^\V\v >i)cve ^to^'^ ^'^ 
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plaintiff, he shall be liable in the first instance for the defenda 
costs, which shall not be recovered of the people till alter ez( 
tion issued therefor against such private pftrty ud returned 
satisfied. 

§ 820. Cottt in actions by the people. 

In an action prosecuted in the name of the people of this Sfe 
for the recovery of money or property, or to establish a right 
claim, for the benefit of any county, city, town, village, ooiporati 
or person, costs awarded against the pUdntiff shall be a cha 
against the party for whose benefit the action was prosecated, i 
not against the people. 

§ 321. Costs against assignee after action br&ughi of cauet, 
action. 

In actions in which the cause of action shall, by assignm 
after the commencement of the action, or in any other manner, 
come the property of a person not a party to the action, ench { 
son shall be liable for the costs, in the same manner as if he wei 
party, and payment thereof may be enforced by attachment. 

§ 322. Costs on a settlement. 

Upon the settlement, before judgment, of any action mentio: 
in section 304, no greater sum shall be demanded from the defe 
ant as costs than at the rates prescribed by that section. 
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TITLE XI. 

Of Appeals in Civil Actions, 

Ohaptbb L Appeals in general. 

IL Appeals to the court of appeals. 
m. Appeals to the supreme court from an inferior court. 
IV. Appeals in the supreme court and the superior court, and the court 
of common pleas in the city of New York, from a single judge 
to the general term. 
v. Appeal to the court of common pleas for the city and county of 
New York, or to a county court, from an inferior court. 

Chapter I. 



Appeals in General. 

Saonov 838. Writs of error abolished, and appeals substituted. 

824. Orders made out of court, how yacated or modified. 

825. Who may appeal. 

826u Parties, how designated on appeal. 

827. Appeal^ how made. 

828. Clerk to transmit papers to appellate court. 

829. Intermediate orders affecting the judgment may be reviewed on 

the appeal from the judgment. 

880. Judgment on appeaL 

881. Time for appealing. 
The like. 



§ 828. [2*71.] Existing suits — Writs of error aholishedy and ap- 
peals substitiUed. 

Writs of error in civil actions, as they have heretofore existed, 
are abolished; and the only mode of reviewing a judgment, or 
order, in a civil action, shall be that prescribed by this title. 

§ 324. [2*72.] Existing suits — Orders made out of court, how 
vacated or modified. 

An order, made out of court, without notice to the adverse 
party, may be vacated or modified, without notice, by the judge 
who made it, or may be vacated or modified on notice, in the man- 
ner in which other motions are made. 

§ 826. [2*78.] Existing suits — Wlio may appeal. 
Any party aggrieved may appeal in the cases pxeacTibftdmlVii^ 
title. 
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§ 326. [274.] Existing suits — Parties, how designated on 
peal. 

The party appealing shall be known as the appellant, and 
adverse party as the respondent. But the tiHe of the action s' 
not be changed in consequence of the appeaL 

§327. [276.] (Am'd 1849.) Existing suits— Appeal, . 
made, 

(1.) An appeal must be made by the service of a notice in ^ 
ing on the adverse party, and on the clerk with whom the judgm 
or order appealed from is entered, stating the appeal from the Sf 
or some specified part thereof. (2.) When a party shall give 
good faith, notice of appeal from a judgment or order, and si 
omit, through mistake, to do any other act necessary to perfect 
appeal or to stay proceedings, the court may permit an amendn 
on such terms as may be just. 

§ 328. [276.] (Am'd 1858.) Existing suits— C^erk to tran, 
papers to appellate court. 

Upon the appeal, allowed by the second and third chapterf 
this title, being perfected, the clerk with whom the notice of 
peal is filed, shall, at the expense of the appellant, forthwith trc 
mit to the appellate court a certified copy of the notice of apj 
and of the judgment-roll; or, if the appeal be from an orders 
any part thereof, a certified copy of such order, and of the pap 
upon which the order was granted. 

§ 329. [277.] Existing suits — Intermediate orders affecting 
judgment may he reviewed on the appeal. 

Upon an appeal from a judgment, the court may review any 
termediate order involving the merits and necessarily affecting 
judgment. 

§330. [278.] (Am'd 1849.) Existing suits— Jktdgmewt on 
peal. 

Upon an appeal from a judgment or order, the appellate oo 
may reverse, affirm, or modify the judgment or order appei 
// ^on2;-in 4ihe respect mentioned m t\ie TLoXiVcfc ol «^^«X, wA %a\A 
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or all of the parties, and may, if necessary or proper, order a new 
trial. When the judgment is reversed or modified, the appellate 
court may make complete restitution of all property and rights lost 
by the erroneous judgment. 

§ 331. [279.] (Am'd 185Y, 1868.) Existing mits-^Time f<yr 
appealing. 

The appeal to the court of appeals under subdivision 2 of section 
11 of this code, must be taken within sixty days after written notice 
of the order shall have been giv6n to the party appealing ; every 
other appeal allowed by the second and third chapters of this title 
must be taken within two years after the judgment sliall be per- 
fected by filing the judgment-roll. 

§ 832. [280.] (Am'd 1849.) Other appeals within thirty days. 

The appeal allowed by the fourth chapter of this title, must be 
taken within thirty days after written notice of the judgment or 
order shall have been given to the party appealing. 



Chapter II. 



Appeals to the Court of Appeals. 

Sectioh 888. Appeal, in what cases. 

884. On appeal, security must be given or deposit made, unless waived. 
886. On judgment for money ; security to stay execution. New under- 
taking on sureties in first becoming insolvent. 

886. If Judgment be to deliver document or personal property, it must 

be deposited or security be given. 

887. If Judgment be to execute conveyance, it must be executed and 

deposited. 

888. Security where judgment is to deliver real property or for a sale 

of mortgaged premises. 

889. Stay of proceedings upon security being given. 

840. Undertakings may be in one instrument or several. 

841. Security to be approved and sureties to justify. 

843. Perishable property may be sold, notwithstanding appeal. 
848. Undertaking must be filed. 

» 
§ 883. t282.] (Am'd ISSY.) Existing suits— Appeal, in what 
c<ue9. 

An appeal may be taken to the court of appeals in the ca.a<i^ 
mentioned in Bection 11. "When any oi t\\e coxxxVa -wiftXjMxw^fc^ 

7 
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therein shall, at general term, render judgment upon a ^ 
taken subject to the opinion of the court, the questions or < 
sions of law, together with a concise statement of the facts 
wliich they arose, shall be prepared by and under the direc 
the court, and shall be filed with the judgment-roll, and be d 
a part thereof, for the purposes of a review in the court of a] 
The provisions of the last preceding section [this] shall a] 
any judgment therein mentioned that has been heretofore rei 
and upon which an appeal has been brouglit and is now pend 
upon which an appeal shall hereafter be brought. When the 
has already been filed with the clerk of the court of appeal 
statement shall be filed with him, and be deemed a part c 
return. 

§ 334. [283.] On appeal, security must he given or deposi 
unless waived. 

To render an appeal effectual for any purpose, a written 
taking must be executed on the part of the appellant, by a 
two sureties, to the effect that the appellant will pay all coe 
damages which may be awarded against him on the appeal, 
ceeding two hundred and fifty dollars ; or that sum must 
posited with the clerk with whom the judgment or ord' 
entered, to abide the event of the appeal. Such undertal 
deposit may be waived by a written consent on the part 
respondent. 

§ 335. [284.] (Am'd 18B9, 1802.) Exuting mits—On ju 
for money, security to stay execution. Keto iindertaking on »u. 
first becoming insolvent. 

If the appeal be from a judgment directing the payn 
money, it shall not stay the execution of the judgment, n 
written undertaking be executed on the part of the appellan 
least two sureties, to the effect that if the judgment appeale 
or any part thereof, be affirmed or dismissed, the appellant "p 
the amount directed to be paid by the judgment, or'thcpart 
amount as to which the judgment shall be affirmed if it be a 
only in part, and all damages which shall be ayrarded agai 
appellant^ upon the appeal. Whenever it shall be made i 
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torily to appear to the court that since the execution of the under- 
taking the sureties have become insolvent, the court may, by rule 
or order, reqiure the appellant to execute, file, and serve a new un- 
dertakiog as above ; and in case of neglect to execute such under- 
taking within twenty days after the service of a copy of the rule or 
order requiring such new undertaking, the appeal may, on motion 
to the court, be dismissed with costs. 

§ 836. [286.] (Am'd 1849.) Existing suits— 1/ judgpient be to 
deliver document or personal propertj/j it must be deposited j or security 
be given. 

If the judgment appealed from direct the assignment or delivery 
of documents or personal property, the execution of the judgment 
shall not be stayed by appeal, unless the tilings required to be as- 
signed or dielivered be brought into court, or placed in the custody 
of such officer or receiver as the court shall appoint, or unless an 
undertaking be entered into on the part of the appellant, by at least 
two sureties, and in such amount as the court, or a judge thereof, or 
county judge, shall direct, to the effect that the appellant will obey 
the order of Ihe appellate court upon the appeal. 

§ 337. [286.] Existing suits — 1/ to execute conveyance, it must 
he executed and deposited. 

If the judgment appealed from direct the execution of a convey- 
ance or other instrument, the execution of the judgment shall not 
be stayed by the appeal until the instrument shall have been exe- 
cuted and deposited with the clerk with whom the judgment is en- 
tered, t« abide the judgment of the appellate court. 

§ 888. [287.] Existing suits — Security where judgment is to 
deliver real property or for a sale of mortgaged premises. 

If the judgment appealed from direct the sale or delivery of pos- 
session of real property, the execution of the same shall not be 
stayed, unless a written undertaking be executed on the part of the 
appellant, with two sureties, to the effect that, during the possession 
of such property by the appellant, he will not commit, or suffer to be 
committed, any waste thereon, and that if the judgment be affirmed, 
he will pay the value of the use and occnpation. ol \;>aft y^o^^'^I ,^<sas. 



I 



i 



146 CODK OF PROCEDUBB. [§§33^9 31 

theri'iu Hhtill, at. ^(>nci'al term, render judgment upon a ver 
taken su])j('(;t to tlic opinion of the court, the questions or coi 
sionH of law, to^ctlier with a concise statement of the focts i 
which they aroso, sliall be prepared by and under the directic 
the court, and shall l)e filed witli the judgment-roll, and be dee 
a part thereof, for the purposes of a review in the court of app 
The provinions of the lust })receding section [this] shall app 
any judgement therein mentioned that has been heretofore rend< 
and upon which an appeal ban been brought and is now pcndin 
upon which an a]>]><>al shall heretffbcr be brought. When the n 
has already been Hied with th(^ clerk of the court of appeals, 
statement shall be tiled with him, and be deemed a part of 
return. 

§ 334. [283,] (hi apfu:al, sentrity miist be given or depoHt \ 
nnlens iraived. 

To render an a])peal effectual for any purpose, a written i 
taking must be executed on the part of the appellant, by at 
two sureties, to the effect that the appellant will pay all cosb 
damages which may be awarded against him on the appeal, n 
ceeding two hundred and iifLy dollars ; or that sum must I 
posited with the clerk with whom the judgment or ordei 
entered, to abide the event of the appeal. Such undertaki; 
deposit may be waived by a written consent on the part ( 
respondent. 

§ 335. [284.] (Am'd IBRO, 18C2.) Exiting 9uit9-^ On jud 
for moniy, securifi/ to sttnj execution. New tinderiaking on tun 
first becoming innolvcnt. 

If the appeal be from a judgment directing the paymc 
money, it shall not stay the execution of the judgment, us 
written undertaking be executed on the part of the appellant 
least two sureties, to the effect that if the judgment appealed 
or any part thcTcof, be affirmed or dismissed, the appellant wi 
the amount directed to be i)aid by the judgment, or*the.part o 
amount as to which the judgment shall be afHrmed if it be afl 
only in part, and all damages which shall be awarded again 
appellant, upon the appeal. ^V\\0T\vi\eT \\. «^\v«\L \m made m 
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toiily to appear to the court that since the execution of the under- 
tAking the sureties have become insolvent, the court may, by rule 
or order, require the appellant to execute, file, and serve a new un- 
dertaking as above ; and in case of neglect to execute such under- 
taldiig within twenty days after the service of a copy of the rule or 
order requiring such new undertaking, the appeal may, on motion 
to the court, be dismissed with costs. 

§ 836. [286.] (Am'd 1849.) Existing suits— If judgnient he to 
deliver document or personal propertj/j it must be deposited j or security 
be given. 

If the judgment appealed from direct the assignment or delivery 
of documents or personal property, the execution of the judgment 
' 'shall not be stayed by appeal, unless the things required to be as- 
mgned or delivered be brought into court, or placed in the custody 
. of such officer or receiver as the court shall appoint, or unless an 
undertaking be entered into on the part of the appellant, by at least 
two sureties, and in such amount as the court, or a judge thereof, or 
county judge, shall direct, to the effect that the appellant will obey 
the order of the appellate court upon the appeal. 

§ 337. [286.] Existing suits — If to execute conveyancCy it must 
be executed and deposited. 

If the judgment appealed from direct the execution of a convey- 
ance or other instrument, the execution of the judgment shall not 
be stayed by the appeal until the instrument shall have been exe- 
cuted and deposited with the clerk with whom the judgment is en- 
tered, to abide the judgment of the appellate court. 

§ 338. [287.] Existing suits — Security where judgment is to 
deliver real property or for a sale of mortgaged premises. 

If the judgment appealed from direct the sale or delivery of pos- 
session of real property, the execution of the same shall not be 
stayed, unless a written undertaking be executed on the part of the 
appellant, with two sureties, to the effect that, during the possession 
of such property by the appellant, he will not commit, or suffer to be 
committed, any waste thereon, and that if the judgment be affirmed, 
he will p&y the value of the use and occxLpatVoii oi t\vft y^o^«^^ ,\s<3cv 
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the time of the appeal until the delivery of possessic 
pursuant to the judgment, not exceeding a sum to be : 
judge of the court by which judgment was rendered, f 
shall be specified in the undertaking. When the judgn 
the sale of mortgaged premises, and the payment of a 
arising upon the sale, the undertaking shall also provi 
payment of such deficiency. 

§ 339. [.288.] (Am'd 1849, 1861.) Existing mitsSi 
ceedings upon security being given. 

Whenever an appeal is perfected as provided by sec 
336, 33*7, and 838, it stays all further proceedings in the 
low upon the judgment appealed from, or upon the matter 
therein ; but the court below may proceed upon any otl 
included in the action and not aflFected by the judgment 
from. And the court below may, in its discretion, dispen 
limit the security required by sections three hundred s 
five, three hundred and thirty-six, and three hundred e 
eight, when the appellant is an executor, administrator, t 
other person acting in another's right; and may also limi 
curity to an amount not less than fifty thousand dollars, ir 
mentioned in sections three hundred and thirty-six, threi 
and thirty-seven, three hundred and thirty-eight, where 
otherwise, according to those sections, exceed that sum. 

§ 340. [289.] (Am'd 1849.) Existing suits-- Under tai 
be in one instrument or severaL 

The undertakings prescribed by sections 334, 335, 33( 
may be in one instrument or several, at the option of the 
and a copy, including the names and residence of the sure 
be served on the adverse party with the notice of appeal 
deposit is made as provided in section 334, and notice thei 

§ 341. [290.] (Am'd 1849.) Existing suits-Security 
proved and to justify. 

An undertaking upon an appeal shall be of no effect, r 
accompanied by the affidavit of the sureties that the} 
worth^double the amount specified therein. The respon 
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however, except to the sufficiency of the sureties, within ten days 
after the notice of the appeal ; and unless they or other sureties jus- 
tify before a judge of the court below, or a county judge, as prescribed 
by sections 195 and 196, within ten days thereafter, the appeal shall 
be r^arded as if no undertaking had been given. The justification 
shall be upon a notice of not less than five days. 

§342. [291.] (Am'd 1849.) Existitig suits — Perishable property 
may he sold, notwithstaruiing appeal. 

In the cases not provided for in sections 335, 336, 337, 338, and 
389, the perfecting of an appeal, by giving the undertaking men- 
tioned in section 334, shall stay proceedings in the court below 
upon the judgment appealed from, except that where it directs the 
sale of perishable property, the court below may order the property 
to. be sold, and the proceeds thereof to be deposited or invested, to 
abide the judgment of the appellate court. 

§343. [292.] Existing suits — Undertaking must he jUed. 
The undertaking must be filed with the clerk with whom the 
judgment or order appealed from was entered. 



Chapter III. 

Appeal to the Supreme Court from an inferior Court. 

SscTiON 844. Appeal, in what cases. 

845. Security must be given as upon appeal to court of appeals. 

846. Appeals, where heard. 

847. Judgment on appeal, where entered and docketed. 

§ 344. [293.] (Am'd 1849, 1858, 1860.) Existing suits— Appeal, 
in vfhat cases. 

An appeal may be taken to the supreme court from the judg- 
ment rendered by a county court, or by the mayors' courts or the 
recorders' courts of cities. 

An appeal also may be taken to the supreme court from any or- 
der affecting a substantial right, made by a coimty court or a county 
judge, in any action or proceeding ; and such appeal shall be heard 
on a copy of the papers on which the order appealed from was made. 



L 
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§ 845. [294.] Existing suita — Security must be ffiven as uj, 
appeal to court of appeals. 

Security must be given upon such appeal, in the same mann 
and to the same extent, as upon an appeal to the court of appeaifi 

§ 846. [295.] listing suits — Appeals, where heard. 

Appeals in the supreme court shall be heard at a general tei 
either in the district embracing the county where the judgment 
order appealed from was entered, or in a county adjoining ti 
county, except that where the judgment or order was entered 
the city and county of New York, the appeal shall be heard in 1 
first district. 

§ 847. [296.] (Am'd 1849.) Existing suits-judgment on 
peal, where eiitered and docketed. 

Judgment upon the appeal shall be entered and docketed w 
the clerk in whose office the judgment-roll is filed. When the ; 
peal is heard in a county other than that where the judgment-rol 
filed, or is not from a judgment of a county court, the judgm< 
upon the appeal shall be certified to the clerk with whom the rol 
filed, to bo there entered and docketed. 



CuAPTKR rV. 

Appeals in tite Supreme Court, and the Superior Court and Couri 
Common Picas of the City of New York, from a single Judge 
the Oencral Term. 

Section 84S. Appeals from circuit and special term to same court in geni 

term. Security on appeals. Action on undertaking. 

849. Appeals from orders at special term. 

850. Appeals from orders at chambers. 

§848. [297.] (Am'd 1849, 1851, 1852, 1859,1862.) Appi 
from circuit and special term to same court in general term. Seem 
on appeal. Action on undertaking. 

In the supreme court, the superior court of the city of New Yo 

and the court of common pleas for the city and county of New Yo 

an appeal upon the law may be tabken io \k^ ^Q!ii«t«JL\«rssi ^x«5 
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jod^pnent entered upon the report of referees or the direction of a 
single judge of the same court, in all cases, and upon the fact when 
the tiial is by the court or referees. Such an appeal, however, does 
not stay the proceedings, unless security be given as upon an appeal 
to the court of appeals, and such security be renewed as in cases 
required by section 385 on motion to the court at special term, or 
unless the court, or a judge thereof, so order, which order may be 
made upon such terms, as to security, or otherwise, as may be just, 
such security not to exceed the amount required on an appeal to the 
court of appeals. In the supreme court, the appeal must be heard 
in the same manner as if it were an appeal from an inferior court. 

No action shall be commenced upon any undertaking given or to 
be given in pursuance of the provisions of this section, until ten days 
after the service of notice on the adverse party of the entry of the 
order or judgment affirming the judgment appealed from. And in 
case an appeal has been or shall be taken to the court of appeals 
from such order or judgment of affirmance, and security given ac- 
cording to law BO as to stay the issuing of execution, no action shall 
be commenced or recovery had upon any undertaking given or to 
be given in pursuance of the provisions of this section until after the 
final determination of such appeal. 

§349. [299.] (Am'd 1849, 1851, 1852, 1802.) Appeals from 
orders at special tenn. 

An appeal may in like manner, and within the same time, be 
taken from an order made at a special term by a single judge of the 
same court or county, or a special county judge, or by a recorder, 
or by any recorder's court of any city, in any stage of the action, 
including proceedings supplementary to the execution, and may be 
thereupon reviewed in the following cases : 

1. When the order grants or refuses, continues or modifies, a 
provisional remedy. 

2. When.it grants or refuses a new trial, or when it sustains or 
overrules a demurrer. 

3. When it involves the merits of the action, or some part thereof, 
or affects a substantial right. 

4. When the order in effect determines the action and prevents 
h judgment Gvm which an appeal may be taken. 
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5. When the order is made upon a summary application, in 
action after judgment, and affects a substantial right. 

§ 350. [300.] Appeals from orders at chambers. 
The last section shall include an order made out of court u] 
notice, but in such case the order must be first entered with 
clerk. And for the purpose of an appeal, any party affected by si 
order may require it to be entered with the clerk, and it shall be 
tered accordingly. 



Chapter V. 

Appeal to the Court of Common Pleas for the City and County 
Neto York, or to a County Court, frotn an inferior Court. 



Sbction 861. Existing laws repealed, and this chapter substituted. 

852. By what courts judgments to be reviewed. New trial. 

858. Appeal, when to be taken. 

354. Notice of appeal to be served on justice, and costs of return to 

paid. 

355. Security to stay execution. 

356. Form of undertaking. 

857. Execution, how stayed. 

858. In case of death of justice, undertaking to be filed. 

859. Filing in lieu of service of notice of appeal. 
300. Return, when and how made and compelled. 

861. How made if justice be out of office. 

862. Further return. 

868. Justice dead, insane, or absent. 

864. Hearing upon return. Dismissing appeal, if not brought on. 

865. Appeal to be heard on the original papers. 

866. Judgment on appeal. New trial. 

867. Judgment-roll. 

868. Costs, how awarded. 

869. Restitution. 

870. Setting off costs and recovery. 

871. The costs on appeal. 

§ 351. [301.] (Am'd 1849.) Existing suits — Existing laws i 
pealed, and this chapter substituted. 

All statutes, now in force, providing for the review of judgmen 
in civil cases, rendered by courts of justices of the peace, by the m 
rine court of the city of New York, by the justices' courts in tl 
city of New York, by the municipal court of the city of Brookly. 
and by the justices' courts of cities, and regulating the practice : 
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relation to such review, are repealed ; and hereafter, the only mode 
of reviewing such judgments shall be an appeal, as prescribed by 
this chapter. 

§ 852. [302.] (Am'd 1849, ISbl, 1862.) Existing suits— By 
what courts judgments to be revieiced. New trial. 

"When a judgment shall have been rendered by the general term 
of the marine court of the city of New York, or by a justice of a 
justices' court of that city, the ai)peal shall be to the court of com- 
mon pleas for the city and county of New York. 

The appeal from the general term of the marine court prescribed 
herein, shall be from an actual determination at such general term 
only, and shall be taken within twenty days after judgment by such 
^nend term. In the city of Buffalo, the appeals from the courts of 
justices of said city shall be to the superior court of said city. 
When rendered by any of the other courts enumerated in section 
three himdred and fifty-one, the appeal shall be to the county court 
of the county where the judgment was rendered. On such ai)peal, 
when the amount of the claim or claims of either party litigated in 
the court below shall exceed fifty dollars, or when in an action to 
recover the possession of personal property, the value of the prop- 
erty as assessed and the damages recovered shall exceed fifty dol- 
lars, exclusive of costs, a new trial shall be had in the county court 
in the following cases : 

1. When the judgment was rendered upon an issue of law joined 
between the parties. 

2. When it was rendered upon an issue of fact joined between 
the parties, whether the defendant was present at the trial or not. 

§ 863. [803.] (Ara'd 1851, 1852.) Existing suits— Appeal, when 
to he taken. 

The appellant shall, within twenty days after judgment, serve a 
notice of appeal, stating the grounds upon which the appeal is 
founded. If the judgment is rendered upon process not personally 
served, and the defendant did not appear, he shall have twenty days, 
after personal notice of the judgment, to serve the notice of appeal 
provided ^r in tbia and the next section. 

7* 
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§ 364. [304.] (Am'd 1849, 1851, 1862, 1867, 1868.) JEW 
suits — Notice of appeal to be served on justice, and emsta of rett/a 
he paid. 

The notice of appeal must, within the same time, be serre 
the justice, personally, if living and within the county, or oi 
clerk, if there be one, and on the respondent, personally, or by '. 
ing it at his residence, with some person of suitable age and 
cretion ; or in case the respondent is not a resident of such con 
or cannot, after due diligence, be found therein, in the same ma 
on the attorney or agent, if any, who is a resident of sach cob 
who appeared for the respondent on the trial ; and if neither 
respondent nor such agent or attorney can be found in the con 
the notice may be served on the respondent by leaving it with 
clerk of the appellate court; and the appellant must, at the tin 
the service of the notice of appeal on the justice or on bis cl 
as herein provided (except in cases of appeals from the disi 
courts in the city of New York and the general term of the ma 
court of the city of New York), pay to such justice or clerk 
costs of the action, included in the judgment, together with 
dollars, costs of the return, which shall be included in the jadgm< 
for costs on reversal. In all cases of appeal from the general t 
of the marine court of the city of New York, and from the dist 
courts of the city of New York, to the court of conmion pleas 
the city and county of New York, the appellant shall, at the t 
of the service of the notice of appeal, pay to the clerk of the mai 
court, or to the justice or clerk of the district court, two dollars 
costs of the return to such court of common pleas, which costs 
paid, shall be included in the judgment for costs, in case the jn 
ment of the court below shall be reversed ; and the appellant si 
also execute, on the appeal, a written undertaking on his part, ^ 
one or more sufficient sureties, to the eflfect that the appellant ^ 
pay all costs, disbursements, and extra costs, awarded against 1 
in the court below, if such judgment shall be affirmed by the ap 
late court, on such appeal, together with all costs and dama 
which may be awarded against him thereon ; such sureties to 
tify in double the amount specified in the undertaking ; such mw 
taking and the sufficiency of the sureties to be approved by 
justice of the court below, or one of the judges of the court of c 



§§ 366-357.] CODE of procedure. 156 



mon pleas ; or the appellant may deposit, with the clerk of the court 
of common pleas, the costs, disbursements, and extra costs, included 
in the judgment in the court below, and the sum of fifteen dollars, 
to meet any costs that may be awarded against him in such appeal ; 
and such appeal from the general term of the marine court and the 
district court shall be ineffectual, unless, within the time specified 
for bringing the appeal, the api)ellant execute such undertaking or 
make such deposit ; the undertaking, when executed and approved, 
to be filed with the clerk of the court of common pleas ; the amount 
so deposited shall be repaid by said clerk to the appellant, if he 
succeed on the appeal ; and in case the judgment be affirmed, the 
said clerk shall, after execution is issued, pay over the amount so 
deposited, to the respondent, which shall be credited on the execu- 
tion issued on the judgment of affirmance, to the extent thereof, and 
the balance, if any, on the execution issued on the judgment ap- 
pealed from. 

§ 356. [305.] (Am'd 1849.) Existing sultsSecuriUj to stay 
execution. 

If the appellant desire a stay of execution of tlie judgment, he 
shall give security as provided in the next section. 

§ 366. [306.] (Am'd 1849). Existing suits — Foi-m of under- 
taking. 

The security shall be a written undertaking, executed by one or 
more sufficient sureties, approved by the county judge or by the 
court below, to the effect that if judgment be rendered against the 
appellant, and execution thereon be returned unsatisfied, in whole 
or in part, the sureties will pay the amount unsatisfied. 

§ 367. [307.] (Am'd 1849.) Existing stcits — Execution, how 
stayed. 

The delivery ©f the undertaking to the court below shall stay 
the issuing of execution ; or, if it have been issued, the service of a 
copy of the undertaking, certified by the court below, upon the 
officer holding the execution shall stay further proceedings 
thereon. 
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§ 363. [314.] JExUting suits — Jtcstice dead, insane, w absent 
If a justice of the peace whose judgment is appealed from 
shall die, become insane, or remove from the State, the appellate 
court may examine witnesses on oath, to the facts and circum- 
stances of the trial or judgment, and determine the appeal, as if the 
facts had been returned by the justice. If he shall have removed 
to another county within the State, the appellate court may compel 
him to make the return, as if he were still within the county where 
the judgment was rendered. 

§ 364. "[315.] (Am'd 1862.) Existing suits — Hearing upon re- 
turn. Dismissing appeal if not brought on. 

If a return be made, and the appeal is from a judgment where a 
new trial may not be had as provided by this chapter, it may be 
brought to a hearing at a general term of the appellate court, upon 
notice by either party of not less than eight days. It shall be 
placed upon the calendar, and continue thereon without further 
notice until finally disposed of. But if neither party bring it to a 
hearing before the end of the second term, the court shall dismiss the 
appeal, unless it continue the same by special order for cause shown. 
If the appeal is from a judgment where a new trial may be had, it 
may be brought to a hearing or trial at any term of the county 
court at which a petit jury shall be summoned to attend, upon 
the same notice as provided for actions in the supreme court; 
at least eight days before the court, the party desiring to bring on 
the appeal shall serve a note of issue on the clerk, and the clerk 
shall thereupon enter the cause on the calendar according to the 
date of the return. 

§ 866. [316.] (Am*d 1849.) Existing suits — 7b be heard on orig- 
inal papers. 

The appeal shall be heard on the original papers, and no copy 
thereof need be furnished for the use of the court. 

§ 866. [817.] (Am'd 1849, 1851, 1862.) Existing suits^Judg- 
ment on appeal. Ne^o trial. 

Upon the hearing of the appeal, the appellate court shall give 
judgment according to the justice of the case, without regard to 
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technical errors and defects which do not affect the merits. In gir- 
ing judgment, the court may affirm or reverse the judgment of tiie 
court below, in whole or in part, and as to any or all the partiei, 
and for errors of law or 'fact. If the appeal is founded on an error 
in fact in the proceedings, not affecting the merits of the action, ind 
not within the knowledge of the justice, the court may determSoe 
the alleged error in fact on affidavits, and may, in its discretion* ia- 
quire into and determine the same upon examination of the witneofleiL 
If the defendant failed to appear before the justice, and it is shown 
by the affidavits served by the appellant or otherwise that maoifeit' 
injustice has been done, and he satisfactorily excuses his defind^ 
the court may, in its discretion, set aside or suspend judgment^ ssd 
order a new trial before the same or any other justice in the Mme 
county, at such time and place and on such terms as the court vaty 
deem proper. Where a new trial shall be ordered before a justlofl^ 
the parties must appear before him according to the order of the 
court, and the same proceedings must thereupon be had in the ac- 
tion as on the return of a summons personally served. If the iq»- 
peal shall be from a judgment in which a new trial may be had M 
in this chapter provided, the court shall proceed to the hearing of 
the cause, if the issue joined before the justice was an iasne of lav, 
or to the trial thereof by jury, if such issue was upon a qaeflti<m of J 
fact. 

1. If the issue joined before the justice was an issue of law, tiis 
court shall render judgment thereon according to the law of tha 
case ; and if such judgment bo against the pleadings of either party, 
an amendment of such pleading may be allowed on the same terms 
and in like case as pleadings in actions in the supreme court, and 
the court may thereupon require the opposite party to answer soch' 
amended pleading or join issue thereon, as the case may requiie 

. summarily. 

2. If, upon an appeal in an issue of law, the court should adQudga 
the pleading complained of to be valid, it shall in like manner !•> 
quire the opposite party summarily to answer such pleading or joiB 
issue thereon, as the case may require. 

3. Upon an issue of fact being so joined, the court shall proceed 
to hear the same tried by a jury in the same manner 
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4. Every issue of fact so joined or brought upon an appeal sliall 
be tried in the same manner as in actions commenced in the supreme 
court. 

6. The court shall have the same power over its own determin- 
ations, the verdict of the jury, and shall render judgment thereon 
in the same manner as the supreme court in actions pending 
therein. 

6. Either party may move for a new trial in said court on a case 
or exception, or otherwise, and such motion may be made before or 
after judgment has been entered ; and the provisions of this act in 
relation to the proceedings on receiving the verdict of a jury, ex- 
ceptions to the decisions of the court, making and settling case and 
exceptions, motions for new trials, and making up the judgment- 
roll in the supreme court, are hereby made applicable to all a])pcals 
brought up for trial as in this chapter provided. 

§ 867. [818.] (Am'd 1852.) Existing mits — Jvdginent-roll. 

To every judgment upon an appeal there shall be annexed the 
retom on which it was heard, which shall be filed with the clerk of 
the court, and shall constitute the judgment-roll. 

« 

§ 868. [821.] (Am'd 1849.) Existing suits — CostSy hmo mmrded. 

If the judgment be affirmed, costs shall be awarded to the re- 
spondent. If it be reversed, costs shall be awarded to the appel- 
lant. If it be affirmed in part, the costs, or such part as to the 
court ahall seem just, may be awarded to either party. 

§ 869. [822.] (Am'd 1849, 1857.) Existing suits— Restitution, 
If the judgment below, or any part thereof, be paid or collected, 
and the judgment be afterwards reversed, the appellate court shall 
•rder the amount paid or collected to be restored with interest from 
the time of such payment or collection. The order may bo ob- 
tained on proof of the facts made at or after the hearing, upon a 
previous notice of six days ; and if the order shall be made be- 
fore the judgment is entered, the amount may be included in the 
judgment. 

§ 870. [828.J Existing suits— Setting off costs and tecwjcrxj. 

IC ^poo *n Appeal, a recovery be bad "by one ^w^^ , wA ^o^^ 



be awarded to the other, the nppollBte coutt ehaU set off the obi 
against the other, and rouder judgment for tho balance. 

% 371. [324.] (Atn'd IBIB, 18B1, 1861) ExUtiuj, ™ijii— TSc 
cn«» on appeal. 

CogtB shall be allowed to the preruling party iu judgments ren- 
dered on appeal in all cases, with the fallowing oxcoptioD^ anil 
limitations: — In the notice of appeal the appellBiit sLall state in whiil 
particular or parUculars he ciaiiuB the judgment should have hec'n 
more Eavorable to him. Within fifteen dnjB after the Berrice of the 
notjoe of appeal, the respondent may serve upon tlie appellant snil 
jnstice ao offer, in writing, to allow the judgment to be corrected in 
any of the particulars mentioned in the notice of appeal. The ap- 
pollant may, thereupon, and within five days thereiifter, file with 
the justice a written aceeptaiice of such oSvr, who siiall, theroupou 
malie a minatc thereof in his donliet, and correct such judgment ac- 
cordingly, and the same so corrected ehall stand as his jadgmenti 
and bo enforced accordingly; and any exeontion which hat beca 
issued upon the judgment appealed from shall be atiieiided by thu 
justice to correspond with the amended judgment ; and no under- 
taking given to stay execution shall be enforced for more than liie 
amount of the corrected jndgment. If eueh offer be not mode, aad 
the judgment in the couoty eourt be made [more] favorable to the 
appellant than the judgment in the coart beiow, or if Euch offer be 
made aad not accepted, and the judgment be more favorable to tba 
appellant than the offer of the respondent, the appellant Ehall re- 
cover costs. The respondent shall be entitled W recover costs when 
the appellant ia not. 

Whenever coats arc awarded to the appcUajit, he shall b« 
allowed to tax aa part thereof tho costs and fees paid to the jnalice 
on making the appeal, as disbarsementa, in addition to the costs Id 
the appclhitc court ; and when the judgment in the suit before tie 
justice was Bgninst anch appeUant, he shall further be allowed to 
tax the costs incurred by him which he would liave been entitled 
to recover in case the judgment below had been rendered in his 

If, upon an appeal, a recovery for any debt or damages be bad 
if one party, and costs be Btwatdei In ftie iWom -^KtS.^ ,'flajt im*. 
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sliall set off sach costs against such debt or damages, and render 
judgment for the balance. 

The following fees and costs, and no other, except fees of officers, 
disbursements, and witnesses' fees, shall be allowed on appeal to the 
party entitled to costs as herein provided, when the new trial is in 
the county court : 

For proceedings before notice of trial, ten dollars. 

For all subsequent proceedings before trial, seven dollars. 

For trial of an issue of law, ten dollars. 

For every trial of an issue of fact, fifteen dollars. 

For argument of a motion for a new trial on a case of bill of ex- 
ception, ten dollars. 

In all cases, to either party, for every term, not exceeding five, 
at which the appeal is necessarily on the calendar and is not 
tried or is not postponed by the court, seven dollars. 

In other appeals the costs shall be as follows : — To the appellant, 
on reversal, fifteen dollars ; to the respondent, on the affirmance, 
twelve dollars. K the judgment appealed from be reversed in part 
and afl&rmed as to the residue, the amount of costs allowed to either 
party shall be such sum as the appellate court may award, not ex- 
ceeding ten dollars. If the appeal be dismissed for want of prose- 
cution, as provided by section 364, no cost shall be allowed to either 
party. In every appeal, the justice of the peace before whom the 
judgment appealed irom was rendered, shall receive two dollars for 
his return. If the judgment be reversed for an error of fact in the 
proceedings not affecting the merits, costs shall be in the discretion 
of the court. 
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TITLE XIL 

Of the Miscellaneous Proeeedings in Civil Actions, and Chne. 

Provisions. 

Chaptkr I. Submitting a controversy without action. 

IL Proceedings against joint debtors, heirs, legatees, devisees, and 

ants holding under a Judgment debtor. 
III. Confession of Judgment without action. 
lY. Offers of the defendant to compromise the whole or a part of 

action. 
V. Admission or inspection of writings. 
YL Examination of parties. 
YII. Examination of witnesses. 
YIII. Motions and orders. 
IX. Entitling affidavits. 
X. Computation of time. 
XI. Notices, and filing and service of papers. 
XII. Duties of sheriffs and coroners. 
XIII. Accountability of guardians. 
XI Y. Powers of referees. 
XY. Miscellaneous provisions. 



Chapter 1. 

Suhmitting a Controversy witliout Action, 

Section 372. Controversy, how submitted without action. 

873. Judgment, how entered. 

874. Judgment, how enforced or appealed ftrom. 

§ 372. [325.] Gontroversyy kmo submitted without custion. 

Parties to a question in difference, which might be the subj 
of a civil action, may, without action, agree upon a case contain 
the facts upon which the controversy depends, and present a s 
mission of the same to any court which would have jurisdictioi 
an action had been brought. But it must appear by affidavit t 
the controversy is real, and the proceeding in good faith to del 
mine the rights of the parties. The court shall thereupon hear i 
determine the case, at a general term, and render judgment there 
as if an action were depending. 

§ 373. [326.] Judgment. 

Judgment shall be entered in the judgment-book, as in ot) 
casea, but without costs for any proc<ied\x\ig y'^ot \a xyc^A&u^ q£ tr 
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The case, the submission, and a copy of the judgment shall consti- 
tate the jndgment-rolL 

§ 874. [327.] Jvdgment, how enforced or appealed from. 

The judgment may be enforced in the same manner as if it had 
been rendered in an action, and shall be subject to appeal in like 
manner. 

Chapter II. 

Proceedings against Joint Debtors, Heirs, Devisees, Legatees, and 
Tenants holding under a Judgment Debtor, 

SacnoH 875. Parties not summoned in action on Joint contract, may be sum- 
moned after judgment. 

876. If Judgment debtor die, his representatives may be summoned. 

877. Form of summons. 

878. Sunmions to be accompanied by aflSdavit of amount due. 

879. Party summoned may answer and defend. 

880. Subsequent pleadings and proceedings the same as in an action. 

881. Answer and reply to be verified as in an action. 

§ 876. [828.] (Am'd 1849.) Parties not summofied in action on 
jaini eoniraet, may be summoned after judgment. 

When a judgment shall be recovered against one or more of 
seyeral persons jointly indebted upon a contract, by proceeding as 
provided in section 186, those who were not originally summoned 
to answer the c(Hnplaint may be summoned to show cause why they 
ahonld not be bound by the judgment, in the same manner as if they 
had been or^^inally summoned. 

g 876., [829.] (Am'd 1849.) Ifjudgnunt debtor die, his represen- 
UUivet may be summoned. 

In case of the death of a judgment debtor after judgment, tlie 
heirs, devisees, or legatees of the judgment debtor, or the tenants 
of real property owned by him and affected by the judgment, may, 
after the expiration of three years from the time of granting letters 
testamentary or of administration upon the estate of the testator or 
intestate, be summoned to show cause why the judgment should not 
be enforced against the estate of the judgment debtor in their hands 
respectirely ;. and the personal representatWea oi a dftc^^ae,^ *^^^ 
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mcnt debtor may be so suminoned, at any time within one y 
after their appointment. 

§377. [330.] Form of mmnums. 

The smnmons provided in the last two sections shall be 8 
scribed by the judgment creditor, his representatives or attorn 
shall describe the judgment, and require the person summoned 
show cause within twenty days after the service of the . snmmo 
and shall be served in like manner as the original summons. 

§ 378. [331.] To he accompanied by affidavit of wmcunt due. 

The summons shall be accompanied by an affidavit of the ] 
son subscribing it, that the judgment has not been satisfied to 
knowledge or information and belief, and shall specify the amo 
due thereon. 

§ 379. [332.] (Am'd 1849.) Party summoned may answer < 
defend. 

Upon such summons, the party summoned may answer within 
time specified therein, denying the judgment, or setting up any 
fence which may have arisen subsequently; and in addition then 
if he be proceeded against according to section 876 he may mi 
the same defence which he might have originally made to the 
tion, except the statute of limitations. 

§ 380. [333.] (Am'd 1849.) Subsequent pleadings and proa 
ings same cw in action. 

The party issuing the summons may demur or rejdiy to the 
swer, and the party summoned may demur to the reply ; and \ 
issues may be tried and judgment may be given in the same mam 
as in an action, and enforced by execution, or the appHcation of \ 
property charged to the payment of the judgment may be compel 
by attachment, if necessary. 

§ 381. [334.] (Am'd 1849.) Ariswer and reply to he verified 
in an action. 

The answer and reply shall be verified in the like cases and mj 
ncr, and be subject to the same rules, as the answer and r^ly in 
action. 
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Chapter III. 

Confession of Jiidyment without action, 

882. Judgment may be confessed for debt due or for contingent lia- 

bUity. 

888. Statement in writing, and form thereof. 
884. Judgment and execution. 

§ 882. [336.] Judgment may be confessed for debt due or contin- 
ffent liability. 

A judgment by confession may be entered, without action, either 
for money due op to become due, or to secure any person against 
contingent liability on behalf of the defendant, or both, in the man- 
ner prescribed by this chapter. 

§ 883. [336.] Statement in writing, and form thereof 
A statement in writing must be made, signed by the defendant, 
and Terified by his oath, to the following effect : 

1. It must state the amount for which judgment may be entered, 
and authorize the entry of judgment therefor. 

2. If it be for money due or to become due, it must state con- 
cisely the £etcts out of which it arose, and must show tliat the sum 
confessed therefor is justly due, or to become due. 

8. If it be for the purpose of securing the plaintiff against a con- 
tingent liability, it must state concisely the facts constituting the 
liability, and must show that the sum confessed therefor does not 
exceed the same. 

§ 884. [83Y.] (Am'd 1849, 1851.) Judgvunt and execution. 

The statement may be filed with a county clerk, or with a clerk 
of the superior court of the city of New York, who shall endorse 
upon it, and enter in the judgment-book, a judgment of the supreme 
or said superior court, for the amount confessed, with five dollars 
costs, together with disbursements. The statement and affidavit, 
with the judgment endorsed, shall thenceforth become the judgment- 
TolL Exectttions may be issued and enforced thereon, in the same 
TDtameraa npon jndgmenta in other caaea in svxci\v CiO\«\a. '^\iwcL'^<i 



166 CODE OF FBOOEDXTBB. [§§ 885, Si 

debt for which the judgment is recovered is not all due, or is p 
able in installments, and the installments are not all due, the exf 
tlon may issue upon such judgment for the collection of such inst 
ments as have become due, and shall be in the usual form, but si 
have endorsed thereon, by the attorney or person issuing the sa 
a direction to the sheriff to collect the amount due on such ju 
ment, with interest and costs, which amount shall be stated, ^ 
interest thereon, and the costs of said judgment. Notwithstf 
ing the issue and collection of such execution, the judgment si 
remain as security for the installments thereafter to become d 
and whenever any further installments become due, execution n 
in like manner, be issued for the collection and enforcement of 
same. 

Chapter IV. 

Offer of the Defendant to Comprotniae tlie whole or apart of the Act 

Section 385. Offer of compromise. 

886. Defendant may offer to liquidate damages conditionally. 
387. Effect of acceptance or refusal of offer. 

§385. [338.] (Am'd 1851.) Offer of cwnpromise. 

The defendant may, at any time before the trial or verdict, sc 
upon the plaintiff an offer in writing to allow judgment to be ta 
against him for the sum or property, or to the effect therein so 
fied, with costs. If the plaintiff accept the offer, and give no 
thereof in writing, within ten days, he may file the summons, c 
plaint, and offer, with an affidavit of notice of acceptance ; and 
clerk must thereupon enter judgment accordingly. If the notic 
acceptance be not given, the offer is to be deemed withdrawn, 
cannot be given in evidence ; and if the plaintiff fail to obtai 
more favorable judgment, he cannot recover costs, but must pay 
defendant's costs from the time of the offer. 

§ 386. [339.] Defendant may offer to liquidate damageM 
ditionally. 

In an action arising on contract, the defendant may, with 
wer, serve upon the plaintiff «n o€[v^t m ^frcltini^, that if he 
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in his defence, the damages be assessed at a specified sum ; and if 
the plaintiff signify his acceptance thereof in writing, with op before 
ihJb notice of trial, and on the trial have a verdict, the damages shall 
be assessed accordingly. 

g 887. [840.] Effect of acceptance or refusal of offer. 

U the plaintiff do not accept the offer, he shall prove his dam- 
ages as if it had not been made, and shall not be permitted to give 
it in evidence. And if the damages assessed in his favor shall not 
, exceed the sum mentioned in the offer, the defendant shall recover 
Ids expenses incurred in consequence of any necessary preparation 
or defence in respect to the question of damages. Such expense 
shall be ascertained at the trial. 



Chapter V. 
Admissiofi or inspection of Writings. 

% 888. [841, 842.] (Am'd 1849.) Existing suits— Inspection and 
copy <>f book9, papers, and docwnetits, how obtained. 

Either party may exhibit to the other, or to his attorney, at any 
time before the trial, any paper material to the action, and request 
an admission in writing of its genuineness. If the adverse party or 
hia sttomey fail to give the admission, within four days after the 
request^ and if the f arty exhibiting the paper be afterwards put to 
expense in order to prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense, to be ascertained at 
f the trial, shaU be paid by the party refusing the admission, unless 
it appear to the satisfaction of the court that there were good rea- 
sons for the refusal The court before which an action is pending, 
or a jodge or justice thereof, may in their discretion, and upon due 
notice^ order either party to give to the other, within a specified 
time, an inspection and copy, or permission to take a copy, of any 
books, papers, and documents, in his possession or under his con- 
tr<A containing evidence relating to the merits of the action or the 
defiance therein. If compliance with the order be refused, the court, 
on motion, may exclude the paper from being given in evidence, or 
ponish the party refusing, or both. 
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Chapter VI. 

Examinatioyi of Parties, 

Section 3S9. Action for discovery abolished. 

390. A party may examine his adversary as a witness. 

391. Such examination also allowed before trial. Proceeding there- 

for. 

392. Party, how compelled to attend. 

393. Testimony of party may be rebutted. 

394. Effect of refusal to testify. 

395. Testimony of a party not responsive to the inquiries maybe 

rebutted by the oath of the party calling him. 

396. Persons for whom action is brought or defended may be exam- 

ined. 
39T. Examination of co-plaintiff or co-defendant. 

§389. [343.] Action for dhcovery aholUfijed. 

No action to obtain discovery under oath, in aid of the prosecu- 
tion or defence of another action, shall be allowed, nor shall any 
examination of a party be had, on behalf of the adverse party, ex- 
cept in the manner prescribed by this chapter. 

§ 390. [344.] Existing suits — A parti/ may examiiie his adver- 
sary as a witness. 

A party to an action may be examined as a witness, at the in- 
stance of the adverse party, or of any one of several adverse parties, 
and for that })urpose may be compelled, in the same manner, and 
subject to the same rules of examination, as any other witness, to 
testify, either at the trial, or conditionally, or upon commission. 

§ 391. [345.] (Am'd 1849.) Existing suits— Such examinatiw 
also allowed before trial. Proceedings tlierefor. 

The examinaticm, instead of beinj^ had at the trial, as provided 
in the last section, may be had at any time before the trial, at the 
option of the party claiming it, before a judge of the court, or a 
county judge, on a previous notice to the party to be examined, and 
any other adverse party, of at least five days, unless, for ^^ood cause 
shown, the judge order otherwise. But the party to be examined 
shall not be compelled to attend in any other county than that of 
his residence, or where he may be served with a smnmons for his 
attendance. 
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§ 892. [846.] (Am'd 1849.) Existing suits— Party how c&tnpelled 
to attend. 

The party to be examined, as in the last section provided, may 
be compelled to attend in the same manner as a witness who is to 
be examined conditionally ; and the examination shall be taken and 
filed by the judge in like manner, and may be read by either party 
on ihe trial 

g 898. [848.] (Am'd 1849.) Existing suits— Testimony of party 
nuxy berebutted. 

The examination of the party, thus taken, may be rebutted by 
adyeme testimony. 

§ 894. [847.] (Am'd 1849.) Existing suits— Effect of refusal to 
teMHfy. 

If a party refuse to attend and testify as in the last four sections 
proTided, he may be punished as for a contempt, and his complaint, 
answer, or reply, may be stricken out. 

§ 896. [849.] (Am'd 1849.) Existing suits — Testimony by a 
party not retponiive to the inquiries may be rebutted by the oath of 
the party calling him^ 

A party examined by an adverse party, as in this chapter pro- 
Tided, may be examined on his own behalf, in respect to any matter 
pertinent to the issue. But if he testify to any new matter, not 
responsive to the inquiries put to him by the adverse party, or 
necessary to explain or qualify his answers thereto, or discharge 
when his answers would charge himself, such adverse party may 
offer himself as a witness on his own behalf, in respect to such new 
matter, and shall be so received. 

§ 896. [360.] Existing suits — Persons for wJto?n action is brought 
■ or defended may be examined. 

A person for whose immediate benefit the action is prosecuted 
or defended, though not a party to the action, may bo examined as 
a witness, in the same manner and subject to the same rules of 
examination as if he were named as a party. 

8 
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§ 897. (AmM 1851, 1852.) Existing suits — ExamiruUion of co- 
plaintiff or co-defendant. 

A party may be examined on behalf of his co-plaintiff, or of a 
co-defendant, as to any matter in which he is not jointly interested 
or liable with such co-plaintiff or co-defendant, and as to which a 
separate and not joint verdict or judgment can be rendered. And 
he may be compelled to attend in the same manner as at the in- 
stance of an adverse party ; but the examination thus taken shall 
not be used in the behalf of the party examined. And whenever, 
in the case mentioned in sections three hundred and ninety aad 
three hundred and ninety-one, one of several plaintiffs or defend- 
ants who are joint contractors, or are united in interest, is examined 
by the adverse party, the other of such plaintiffs or defendants may 
offer himself as a witness to the same cause of action or defence, 
and shall be so received. 



Chapter VII. 

Exami^iation of Witnesses. 

Section 898. Interest not to exclude a witness. 

899. Parties to actions and special proceedings may be witnesses on 
their own behalf, except in certain cases. 

§ 398. [351.] Existing suits — Interest not to exclude a toitness. 
No person offered as a witness shall be excluded by reason of 
his interest in the event of the action. 

§ 399. [352.] (Am'd 1851, 1857, 1858, 1859, 1860, 1862.) Exist- 
ing suits — Parties to actions and special proceedings may be exam- 
ined as witnesses on their own behalf, except in certain cases. 

A party to an action or special proceeding, including proceedings 
in surrogates' courts and proceedings for the summary recovery of 
the possession of laud, may be examined as a witness on his own 
behalf, or in behalf of any other party, in the same manner, and 
subject to the same rules of examination, as any other witnesses ; 
provided, however, that the assignor of a thing in action shall not 
be examined in behalf of said party, nor shall a party to an action 
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be examined in his own behalf in respect to any transaction or com- 
muiiicatioii had personally by said assignor, or said party, respect- 
ively, with a deceased person, against parties wlio are the executors, 
administrators, heirs-at-law, next of kin, or assignees of such de- 
ceased person, where they have acquired title to the cause of action 
immediately firom said deceased person, or have been sued as such 
by the execntors, administrators, heirs-at-law, next of kin, or as- 
signees. But where such executors, administrators, heirs-at-law, 
next of kin, or assignees shall be examined on their own behalf in 
regard to any conversation or transaction had between the deceased 
person and said assignor, or said party, respectively, then the said 
assignor or the said party may be examined in regard to such con- 
versation or transaction, but not in regard to any new matter. 



Chaptke vin. 

Motions and Orders. 

BccnoM 400. Definition of an order. 

401. Definition of a motion. Motions, how and when made. Motions 

in the first district. Stay of proceedings. Compelling parties 
to testify on motions. 

402. Notice of motion. 

408. In actions in the supreme coin*t, county judge may exercise powers 
of a Judge at chambers. His orders, how reviewed. 

404. In absence, Ac, of judge at chambers, motion may be transferred 

to another judge. 

405. Enlarging time for the proceedings in an action. 

§ 400. [86Y.] Definition of an order. 

Every direction of a court or judge, made or entered in writing, 
and not included in a judgment, is denominated an order. 

§ 401. [868 to 362.] (Am'd 1849, 1852, 1858, 1859, 18C2.) Defi- 
nition of a motion. Motions J how and where made. Motions in the 
Jir$t district Stay of proceedings. Compelliv<j parties to iestift/. 

(1.) An application for an order is a motion. 

(2.) Motions may be made, in the first judicial district, to a 
jndge or justice out of court, except for a new trial on the merits. 

(8.) Orders made out oi court, without notice, iwa^ \i^ \a»A& Vj 
taajjaidge of the court, in any part of the State •, aiid \Xig^ ^a».^ ^^^ 
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be made by a county judge of the county where the action is triab 
or by the county judge of the county in which the attorney for tl 
moving party resides, except to stay proceedings after verdict. 

(4.) Motions upon notice must be made within the district 
which the action is triable, or in a county adjoining that in whi< 
it is triable ; except that where the action is triable in the fii 
judicial district, the motion must be made therein, and no motit 
upon notice can be made in the first judicial district, in an acti< 
triable elsewhere. 

(5.) In all the districts, a motion to vacate or modify a pro^ 
sional remedy, and an appeal from an order allowing a provisioD 
remedy, shall have preference over all other motions. 

(6.) No order to stay proceedings for a longer time than twen 
days shall be granted by a judge out of court, except upon previo 
notice to the adverse party. 

When any party intends to make or oppose a motion in ai 
court of record, and it shall be necessary for him to have the aflSd 
vit of any person who shall have refused to make the same, su( 
court may, by order, appoint a referee to take the affidavit or dep 
sition of such person. Such person may be subpoenaed and coi 
pelled to attend and make an affidavit before such referee, the san 
as before a referee to whom it is referred to try an issue. And tl 
fees of such referee for such service shall be three dollars per day. 

§ 402. [863.] (Am'd 1849.) Notice of motion. 

"When a notice of a motion is necessary, it must be served eig' 
days before the time appointed for the hearing ; but the court « 
judge may, by an order to show cause, prescribe a shorter time. 

« 

§ 403. [364.] In actions in the supreme court, county judge rm 
exercise powers of a jmJge at chambers. His orders, how reviewed. 

In an action in the supreme court, a county judge, in addition 
the powers conferred upon him by this act, may exercise, with 
his county, the powers of a judge of the supreme court at chambei 
according to the existing practice, except as otherwise provided 
this act. And in all cases where an order is made by a conn 
judge, it may be reviewed in the same manner as if it had be 
made by a judge of the supreme court. 
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§ 404. [366.] (Am'd 1849.) In absence, ctr., of judge at cham- 
bers, tnoium may he transferred by hhn to another judge. 

When notice of a motion is given, or an order to sliow cause is 
returnable before a judge out of court, and at the time fixed for the 
motion he is absent or unable to hear it, the same may be trans- 
ferred, by his order, to some other judge, before whom the motion 
might originally have been made. 

§ 406, [366.] (Am'd 1849.) Enlarging time for proceedings in 
an action. 

The time within which any proceeding in an action nmst be 
had, after its commencement, except the time within which an ap- 
peal must be taken, may be enlarged, upon an affidavit showing 
grounds therefor, b*y a judge of the court, or if the action be in the 
supreme court, by a county judge. The affidavit or a copy thereof 
most be served, with a coj)y of the order, or the order may be dis- 
regarded. 



CUAPTKR IX. 

Entitling Ajfi davit x. 

§ 406. [367.] Existing suits — AJidarits drfectivelt/ entitled, valid. 

It shall not be necessary to entitle an affidavit in the action, but 
an affidavit made without a title, or with a defective title, shall be 
as valid and effectual, for every purpose, as if it were duly entitled, 
if it intelligibly refer to the action or proceeding in which it is 
made. 



Chapter X. 

Computation of Time. 

§ 407. [868.] Existing suits — 7'me, how computed. 
The time within which an act is to be done, as herein provided, 
shall be computed by excluding the first day, and including the 
last. If the last day be Sunday, it shall be excl\xd<^d. 
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Chaptee XI. 



Notices, and Filing and Service of Papers, 

Sbction 408. Notices, Ac, how served. 

409. Service, how made. 

410. Service by mail. 

411. TheUke. 

412. Double time where service by mail. 

418. Notice of motion, Ac, where personally served. 

414. When papers need not be served on defendant. 

415. Service of papers where parties reside out of the Stat 

416. Summons and pleadings to be filed. 

417. Service on attorney. 

418. When this chapter does not apply. 

§ 408. [369.] Existing suits — Notices, dto., how served. 

Notices shall be in writing ; and notices and other papers i 
be served on the party or attorney, in the manner prescribed in 
next three sections, where not otherwise provided by this act. 

§ 409. [370.] Existing suits — Service, how made. 

The service may be personal, or by delivery to the party 

attorney on whom the service is required to be made ; or it maj 

as follows : 

1. If upon an attorney, it may be made during his absence ft 
his office, by leaving the paper with his clerk therein, or witl 
person having charge thereof; or, when there is no person in 
office, by leaving it, between the hours of six in the morning i 
nine in the evening, in a conspicuous place in the office ; or, if it 
not open so as to admit of such service, then by leaving it at 
attorney's residence, with some person of suitable age and dis< 
tion. 

2. If upon a party, it may be made by leaving the paper at 
residence, between the hours of six in the morning and nine in 
evening, with some person of suitable ago and discretion. 

§410. [371.] Existing suits — Service by mail. 
Service by mail may be made, where the person making i 
service and the person on whom it Ib to be made reside in • 
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ferent places, between which there is a regular coniiuunication by 
maiL 

§ 411. [872.] Existing suits — Service by mail. 

In case of service by mail, the paper must be tbeposited in the 
poetnoffice, addressed to the person on whom it is to be served, at 
his place of residence, and the postage paid. 

§ 412. [873.] (Am'd 1849, 1859.) AYmfiiH/ suits— Double time 
when served hy mail. 

Where the seryice is by mail, it shall be double the time re- 
qidred in cases of personal service, except service of notice of trial, 
which may be made sixteen days before the day of trial, including 
the day of service. . 

g 418. [874.] (Am'd 1849.) Existiuy sniLs— Notice of motion, 
dbc, when persoHolly served. 

Notice of a motion, or other proceeding before a court or judge, 
when personally served, sliall be given at least eight days before the 
time appointed therefor. 

§ 414. [876.] (Am'd 1849.) Existiuy suits — When jmpcrs need 
not be terved oh defendant. 

Where a defendant shall not have demurred or answered, service 
of notice or papers, in the ordinary proceedings in an action, need 
not he made upon him, unless he be imprisoned for want of a bail, 
hot shall be made upon him or his attorney, if notice of appearance 
in the action has been given. 

§ 415. [876.] (AmM 1849.) Existing suits — Service of papers 
where partiee reside oiit of the State. 

Where a plaintiff or a defendant who has demurred or answered, 
or gives notice of appearance, resides out of the State, and has no 
attorney in the action, the service may be made by mail, if liis resi- 
doice be known ; if not known, on the clerk for the party. 

§416. [877.] Summons ajid pleadings to be filed. 

The sunmons and the several pleadings in an action shall be 
filed with the clerk within ten days after the service thereof, re- 
BpectiYely, or the advene party, on proof of tJio otcoa^ivaii, ^^ \ifc 



L 
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entitled, without notice, to an order from a judge that the same 
filed within a time to he specified in the order, or be deemed ah 
doned. 

§ 417. [3*78.] Existing suits — Service on attorney. 
Where a party shall have an attorney in the action, the senr 
of papers shall be made upon the attorney, instead of the party. 

§ 418. [379.] Exinting suits — When this chapter does not app 
The provisions of this chapter shall not apply to the service 

a summons, or other process, or of any paper to bring a party ii 

contempt. 

Chapter XII. 

Duties of Sheriffs and Coroners. 

§ 419. [380.] (Am'd 1849.) Duty of sheriff and coroner in sei 
ing or executing process, and how enforced. 

Whenever, pursuant to this act, the sheriff may be required 
serve or execute any summons, order, or judgment, or to do any otli 
act, he shall be bound to do so in like manner as upon process issa 
to him, and shall be equally liable in all respects for neglect of dnt 
and if the sheriff be a party, the coroner shall be bound to perfof 
the service, as he is now bound to execute process where the sher 
is a party ; and all the provisions of this act relating to sheriflli shi 
apply to coroners when the sherifif is a party. 



CflAPTEE xni. 

Accountability of Guardians. 

% 420. [381.] Guardian not to receive property tiniil uewri 
given. 

No guardian appointed for an infant shall be permitted to recei^ 
property of the infant, until he shall have given sufficient secnrit 
approved by a judge of the court or a county judge, to accoitafe I 
And Bppiy the same, under the ditectVoik oi\.Vu(^ onracct. 
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Chapter XIV. 

■Powers of Referees, 

§421. [882.] Powers of referees. 

Erery referee appointed pursuant to this act shall have power to 
administer oaths in any proceeding before him, and shall have gen- 
erally the powers now vested in a referee by law. 



Chapter XV. 

Miscellaneous Provisions. 

Sscnoii 422. Papers lost or withheld, how supplied. 
428. Where undertakings to be filed. 

424. Judgment on bond and warrant of attorney, executed before July 

1, 1848. 

425. lime for publication of notices, how computed. 
42^. Laws of other States and governments, how proved. 

§ 422. Papers lost or withheld^ how supplied. 

If an original pleading or paper be lost or withheld by any per- 
son, the court may authorize a copy thereof to be filed and used 
instead of the original. 

§ 423. Where undertakings to be filed. 

The various undertakings required to be given by this act must 
be filed ¥rith the clerk of the court, unless the court expressly pro- 
vides for a different disposition thereof, except that the undertak- 
ings provided for by the chapter on the claim and delivery of 
personal property, shall, after the justification of the sureties, be 
delivered by the sheriff to the parties respectively for whose benefit 
they are taken. 

§ 424. Judgment on bond andwarrayit of attorney executed before 
July 1, 1848. 

Upon any bond and warrant of attorney, executed and delivered 
before the first day of July, 1848, judgment may be entered in the ^ 
maimer provided by sections 882, 383, and SM,\]L^OIv^i^^fe^««!^ihSS?^ ^ 

8* 



178 CX)DE OF PB<K)EDUBB. [§§ 425-45 

filing such bond and warrant of attorney, and the statement, eigi 
and verified by himself, in the form prescribed by section 382. 

§ 425. 7\me for publication of notices, how comptUed. 

The time for publication of legal notices shall be compnted 
as to exclude the first day of publication and inclnde the day 
which the act or event, of which notice is given, is to happen, 
which completes the full period required for publication. 

§ 426. Laws of other States and governments, how proved. 
Printed copies in volumes of statutes, code, or other written h 
enacted by any other State or Territory, or foreign governme 
purporting or proved to have been published by the author 
thereof, or proved to bo commonly admitted as evidence of the > 
isting law in the courts and judicial tribunals of such State, Tei 
tory, or government, shall be admitted by the courts and officen 
this State, on all occasions, as presumptive evidence of such la^ 
The unwritten or common law of any other State or Territory, 
foreign government, may be proved as facts by parol evidence ; a 
the books of reports of cases adjudged in their courts may also 
admitted as presumptive evidence of such law. 



TITLE Xni. 

Actions in Particular Cases. 

Chapteb T. Actions against foreign corporations. 

U. Actions in i)lace of ncire facias, quo warranto, and of infon 
tions in the nature of a quo warranto, 

III. Actions for the partition of real j>ropcrty. 

IV. Actions to determine conflicting claims to real property, and 

waste and nuisance. 
V. General provisions relating to actions concerning real property. 



ClIAPTKR I. 

Actions against Foreign Corporations. 

§ 42*7. Where and by whoni brought. 

An action against a corporation created by er under the lawa 
II any other State, government, or caxmtt^, mtt.^\^ htoo^htinl 
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snpreme court, the superior court of the city of New York, or the 
court of common pleas for the city and county of New York, in the 
following cases : 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff not a resident of this State, when the cause of 
action shall have arisen, or the subject of the action shall be situ- 
ated, within this State. 



Chapter II. 

Actions in place of scire facias, quo ivarranto, and of informations 

in the nature of (juo warranto. 

J^BCnON 428. Scire facias and quo warranto abolished, and this chapter substi- 
tuted. 

429. Action may be brought, by direction of the legislature, by the 
attorney-general, to vacate a charter. 

480. Action to annul a corporation, when and how brought by the 
attorney-general, by leave of the supreme court. 

431. Leave to sue, how obtained. 

482. Action upon information or complaint of course. 

488. Action, when and how brought to vacate letters patent. 

484. Relator, when to be joined as plaintiff. 

485. Complaint and arrest of defendant in action for usurping an office. 

486. Judgment in such actions. 

487. Assumption of office, Ac, by relator, when judgment is in his favor. 
438. Proceedings against a defendant, on his refusal to deliver books 

or papers. 

489. Damages, how recovered. 

440. One action against several persons claiming office or franchise. 

441. Penalty for usurping office or franchise, how awarded. 

442. Judgment of forfeiture against a corporation. 

448. Costs against a corporation, or persons claiming to be such, how 

collected. 
444. Restraining corporation, and appointment of a receiver. 
446. Copy of judgment-roll against corporation, where to be filed. 

446. Entry of judgment relating to letters patent. 

447. Action for forfeiture of property to the people. 

§ 428. Scire facias and quo warranto abolished, and this chapter 
substiitUed. 

The writ of scire facias, the writ of quo warranto, and proceed- 
ings by information in the nature of quo warranto, are abolished ; 
and the remedies heretofore obtainable in those forms, may be ob- 
tained by civil actions under the provisions of this chapter. But 
any proceeding heretofore commenced, or judgment rendered, or 
right acquired, shall not be affected by such abolition. 
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g 429. Action may be broiufhi by afturnen-generaZ to vatxdt i 
efiarttr, bi) direclion of the legialalm-e. 

An action may be brought by the attornay-gcineral. In the name 
of the people of this State, whenBver Oie legislatare shall so direct, 
Bgairut B aorporatiun, for the purpose of vacating or annalling the 
act of incorporation, or an act renewing its corporate existence, 
on tJie grannd tliat such act or renewal was procnrcd upon some 
fraadulcDt suggestion or concealment of a material fact, bj Qic per- 
aona incorporated, or b; some of them, or nith their knowledge and 



g 430. Action to annul n e'lrporation, when and hotc briaiglit by 
aitoniiy-geiteral, by leave of tupTeme euurt. 

An Botdon may be brought by the stturnBj-general, in the nwne 
of tliu people of this State, od leave granted by tho supreme eonit 
or a judge thereof, for the purpose of Tacatjng the charter or anntil- 
ling the exiateace of a corporation, oOier than municipal, whanevw 
such oorporation Bhall — 

!. Oifund against any of the provieiona uf the act or acts eteat- 
ing, altering, or rcnewiug auch corporation ^ or, 

2. Violate the proviaionB of any law by which such corporatiai , 
Bhall have forfeited its charter by abuse of its powers ; or, 

S. Whenever it Bhal] have forfeited its priviltgoa or frauchisea 
by flulore to exercise its powers ; or, 

4. Whenever it shall have done or omitted any act which 
amounts to a surrender of its corporate rights, privileges, and frin- 

5. Whenever it ahnll csercise a iraiicliise or privilege not con- 
ferred opon it by law. 

And it shall be the duty of the attoroey-gOQaral. whenever hn 
shall have reaaun to believe that any of these acts or omisdona can 
be established by proof, to apply fur leave, and upon leave granted 
to bring the action, in every case of public interest, and alao in i-viTy 
other case in which aatiefactory aetarity sliall be given Iq irulivn 
nify the people of this State against the costs and expenses to li- 
afurriid tberehy. 
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§ 481. Leane^ Aoto obtained. 

Leave to bring the action may be granted npon the application 
of the attorney-general ; and the court or judge may, at discretion, 
direct notice of such application to be given to the corporation or 
its officers, previous to granting such leave, and may hear the cor- 
poration in opposition thereto. 

§ 482. Action upon information or complaint, of course. 

An action may be brought by the attorney-general in the name 
of the people of this State, upon his own information, or upon the 
complaint of any private party, against the parties offending in the 
following cases: 

1. When any person shall usurp, intrude into, or unlawfully hold 
or exercise any public office, civil or military, or any franchise 
within this State, or any office in a corporation created by the 
authority of this State ; or, 

2. When any public officer, civil or military, shall have done or 
suffered an act which, by the provisions of law shall make a for- 
feiture of his office ; or 

3. When any association or number of persons shall act within 
this State as a corporation, without being duly incorporated. 

§ 433. Action, when and how brought to vacate letters patent. 

An action may be brought by the attorney-general, in the name 
of the people of this State, for the purpose of vacating or annulling 
letters patent granted by the people of this State, in the following 
cases: - 

1. When he shall have reason to believe that such letters patent 
were obtained by means of some fraudulent suggestion or conceal- 
ment of a material fact, made by the person to whom the same 
were issued or made, or with his consent or knowledge ; or, 

2. When he shall have reason to believe that such letters patent 
were issued through mistake, or in ignorance of a material fact ; 

or, 

8. When he shall have reason to believe that the patentee, or 
those claiming under him, have done or omitted an act, in violation 
of the terms and conditions on which the letteta ipatenV. ^ct^ ^«s!i^^. 
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or have by any other means forfeited the interest acquired v 
the same. 

§ 434. Relator f when to he joined a» plaintiff , 
When an action shall be brought by the attorney-genera 
virtue of this chapter, on the relation or informadon of a {k 
having an interest in the question, the name of such person aha 
joined with the people as plaintiflf. 

§ 435. Complaint and arrest of defendant in action for im 
ing an office. 

Whenever such action shall be brought against a persoE 
usurping an office, the attorney-general, in addition to the statei 
of the cause of action, may also set forth in the complaint 
name of the person rightfully entitled to the office, with a statei 
of his right thereto ; and in such case, upon proof by affidavit 
the defendant has received fees or emoluments belonging to 
office, and by means of his usurpation thereof, an order ma; 
granted by a judge of the supreme court for the arrest of sue! 
fendant, and holding him to bail ; and thereupon he shall be arre 
and held to bail, in the manner, and with the same effect, and 
ject to the same rights and liabilities, as in other civil actions wl 
the defendant is subject to arrest. 

§ 436. Jiidgment in such actions. 

In every such case, judgment shall be rendered upon the r 
of the defendant, and also upon the right of the party so allege 
be entitled, or only upon the right of the defendant, as justice e 
require. 

§ 437. Assumption of office^ dec, hy relator, when jtidpnetit i 
his favor. 

If the judgment be rendered upon the right of the persoi 
alleged to be entitled, and the same be in favor of such person 
shall be entitled, after taking the oath of office, and executing e 
official bond as may be required by law, to take upon himself 
execution of the office ; and it shall be his duty, immediately th 
after, to demand of the defendant in the actloii all the books 
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papers in his custody, or mthin his power, belonging to the office 
firom which he shall have been excluded. 

§ 438. Proceedings against defendant^ on refusal to deliver hooks 
or papers. 

If the defendant shall refuse or n^lect to deliver over such 
iSooks or papers, pursuant to the demand, he shall be deemed guilty 
of a misdemeanor, and the same proceedings shall be had, and with 
the same effect, to compel delivery of such books and papers, as are 
prescribed in article 5, title 6, chapter 6, of the first part of the re- 
vised statutes. 

§ 439. Damages^ hmo recovered, 

Ji judgment be rendered, upon the right of the person so al- 
leged to be entitled, in favor of such person, he may recover, by 
action, the damages which he shall have sustained by reason of the 
usurpation by the defendant of the office from which such de- 
fendant has been excluded. 

§ 440. One action against several persons claiming office or 
franchise. 

Where several persons claim to be entitled to the same office or 
franchise, one action may be brought against all such persons, in 
order to try their respective rights to such office or franchise. 

§ 441. Penalty for usurping office or franchise, how awarded 
When a defendant, whether a natural person or a corporation, 
against whom such action shall have been brought, shall be ad- 
judged guilty of usurping or intruding into, or unlawfully holding 
or exercising any office, franchise, or privilege, judgment shall be 
rendered that such defendant be excluded from such office, fran- 
chise, or privilege, and also that the plaintiff recover costs against 
such defendant. The court may also, in its discretion, fine such de- 
fendant a sum not exceeding two thousand dollars, which fine, when 
collected, shall be paid into the treasury of the State. 

§ 442. Judgment of forfeiture against a corporation. 
If it shall be adjudged that a corporation against which an ac- 
tion shall have been brought pursuant to t\Aa <!^\iV^\/&T >w&a,\s^ 
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neglect, abuse, or surrender, forfeited its corporate rights, pri 
leges, and franchises, judgment shall be rendered thfit the corpo 
tion be excluded from such corporate rights, privileges, and fin 
chises, and that the corporation be dissolved. 

§ 443. Costs against corporation, or persons elaiminff to be 9u> 
how collected. 

If judgment be rendered in such action agunst a corporati< 
or against persons claiming to be a corporation, the court may cat 
the costs therein to be collected by execution against the perse 
claiming to be a corporation, or by attachment or process agui 
the directors or other officers of such corporation. 

§ 444. Restraining corporation, and appointment of receiver. 
When such judgment shall be rendered against a corporatl< 
the court shall have the same power to restrain the corporation, 
appoint a receiver of its property, and to take an account, and m» 
distribution thereof among its creditors, as are given in article 
title 4, chapter 8, of the third part of the revised statutes ; and 
shall be the duty of the attorney-general, immediately after t 
rendition of such judgment, to institute proceedings for that p 
pose. 

§ 445. Copj/ of judgment-roll against corporation, where to 
filed 

Upon the rendition of such judgment against a corporation, 
for the vacating or annulling of letters, patent it shall be the duty 
the attorney-general to cause a copy of the judgment-roll to be for 
with filed in the office of the secretary of state. 

§ 446. Entry of judgment relating to letters patent. 

Such secretary shall thereupon, if the record relates to lett 
patent, make an entry in the records of the commissioners of \ 
land-office, of the substance and eflfect of such judgment, and of 1 
time when the record thereof was docketed ; and the real propei 
granted by such letters patent may thereafter be disposed of 
such commissioners, in the same manner as if such letters pat< 
had never been issued. 
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§ 44 Y. Aetioru f€r forfeiture of property to the people. 
Whenever, by the provisions of law, any property, real or per- 
sonal, shall be forfeited to the people of this State, or to any officer 
for their use, an action for the recovery of such property, alleging 
the gronnds of the forfeiture, may be brought by the proper officer, 
in the supreme court. 



Chaptee III. 

Actio7i for the Partition of Real Property. 

§ 448. Provisions of the revised statutes applicable to actions of 
partition. 

The provisions of the revised statutes relating to the partition 
of lands, tenements, and hereditaments, held or possessed by joint 
tenants or tenants in common, shall apply to actions for such par- 
tition brought under this act, so far as the same can be so applied 
to the substance and subject-matter of the action, without regard to 
its form. 



Chapter IV. 

Actions to Determine Conflicting Claims to Real Property^ and 

for Waste and Nuisance. 

Sbotion 449. Actions to determine claims to real property, how prosecuted. 
400. Action of waste abolished. Waste, how remediable. 

451. Provisions of revised statutes applicable to action for waste under 

this act. 

452. When judgment of forfeiture and eviction to be given. 
458. Writ of nuisance abolished. 

454. Remedy for injuries heretofore remediable by writ of nuisance. 

§ 449. Action to determine claims to real property, how prose- 
cuted. 

Proceedings to compel the determination of claims to real prop- 
erty, pursuant to the provisions of the revised statutes, may be 
prosecuted by action under this act, without regard to the forms of 
the proceedings as they are prescribed by tYioa^ e.\afcvA.fe«.. 
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§ 450. Action of waste abolished. Waste, how remediahle. 

The action of waste is abolished ; but any proceeding hen 
fore commenced, or judgment rendered, or right acquired, shall 
be affected thereby. Wrongs heretofore remediable by actioi 
waste are subjects of action as other wrongs, in which action tb 
may be judgment for damages, forfeiture of the estate of the pa 
offending, and eviction from the premises. 

§ 451. Provisions of revised statutes applicable to action , 
waste under this act. 

The provisions of the revised statutes relating to the actioi] 
waste shall apply to an action for waste brought under this f 
without regard to the form of the action, so far as the same can 
so applied. 

§ 452. WJien judgment of forfeiture and eviction to be given. 
Judgment of forfeiture and eviction shall only be given in £bii 
of the person entitled to the reversion, against the tenant in pose 
sion, when the injury to the estate in reversion shall be adjudged 
the action to be equal to the value of the tenant's estate or un 
pired term, or to have been done in malice. 

§ 453. Writ of nuisance abolished. 

The writ of nuisance is abolished ; but any proceedings here 
fore commenced, or any judgment rendered, or right acqoired, sli 
not be affected thereby. 

§ 464. Remedy for injuries Jieretofore remediable by writ 
nuisance. 

Injuries heretofore remediable by writ of nuisance are subje 

of action, as other injuries ; and in such action there may be juc 

ment for damages, or for the removal of the nuisance, or both. 
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Chapter V. 

General Provisions relating to Actions concerning Meal 

Property. 

§ 465. Provisions of revised statutes applicable thereto. 

The general proyisions of the revised statutes relating to actions 
concerning real property shall apply to actions brought under this 
act, according to the subject-matter of the action, and without re- 
gard to its form. 



TITLE XIV. 
Provisions relating to Existing Suits. 

SaonoH 456. Appeal from order at special term, on a summary application after 
judgment. 

457. Writ of error abolished, and appeal substituted. 

4G6. Execution on judgment docketed prior to July 1, 1848. 

459. Application of this act to actions pending. Extraordinary terms. 

460. Appeal fh>m certain final decrees allowed. 

461. Issue of fact in county court, how tried. 

§ 456. Appeal from order at a special term, on nummary appli- 
cation after jt*dgment. 

The appeal mentioned in section 9 of the act to facilitate the 
determination of existing suits in the courts of this State, may also 
be taken from an order made at a special term, on a summary ap- 
plication in an action after judgment, when such order involves the 
merits of the application, or some part thereof. 

§ 457. Writ of error in all ccues abolished. Appeal substituted. 

No writ of error shall be hereafter issued in any case whatever. 
Whereyer a right now exists to have a review of a judgment ren- 
dered, or order or decree made, before the first day of July, 1848, 
such review can only be had upon an appeal taken in the manner 
providedby this act; and all appeals heretofore taken fi:om such 
judgments^ orders, or decrees, under the pto^asioiia ot tha «.odA ol 
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procedure, which are ntill pemHing In on appellate court, and n 
dismisBod, shall he vaUd and effectoaL Cut this action ahail g 
extend the rlglit of reyiow to aiij case or quesljoii to which it do 
not DOW extend, nor tlic time for appealing, nor shall it apply lu 
cose where a writ uf error liaa been alrendy issoed. 

% 468. Execulion, mhea tamable on a j-udgmeiU doekctcd befi 
J«ig 1. 184S. 

An execution may he i»t<uad, without tcuve of ths court, D|Hin 
judgment docketed hefoi'c the first day of July, 1348, or now 
hereafter to he rendered in an action pending on thnt day, at m 
time within fire yeoru after the rendering of the judgmoDt. 

g 4ee. (Am'd 1S61.) Applieation of this aoC to octioiu pewfii 
Extraoriiitary termt. 

The proYisiona of this art apply to future proceediiiga in actio 
or suits heretofore commenced and now pending, ua follows: 

1. If there have hccn no pleading therein, to the ]ileaduiga ai 
all auhsequent proceedings ; 

8. When there is an iasne of law or of faot, or any other que 
tioD of fact to he tried, to the trial and all aubsequent proceedingi 

3. After a judgment or order, to the proceedings to enfim; 
vacate, modify, or reverse it, including the coatB of an appei 
Whenever the judges of the enpreme conrt in any diatriot find tb 
the court at any term or circuit has not bean, or wiU not be, ah 
to dispose of all the cases upon the calendar, they may reqoei 
the governor t« assign other judges, and, if neceaaary, appoint e. 
traordinary teroiB and circuits, for the purpose of disposing of sut 
cases. The governor may thereupon make such assignment, an 
the judges assigned must hold the courts accordingly. 

g 460. (Am'd 1851, 1853, 1868.) Apptal from ctrtain _final d 
creet ailowsd. 

An appeal may he taken froro any final decree entered upon tl 
direction of a single judge, in any suit in equity pending in Vt 
enpreme court on the first day of July. 1847, at any time befoi 
the first day of November, 1862. But this provision shall not iq 
ply to coaea where a rehearing has already been had or ordered, a 
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to the case of a decree entered before the passage of this act, and 
to review which no attempt Id good faith has been or shall have 
been made within Uiirtjr days after notice of the eatrj of such de- 
cree. Such appeal shall be taken in tlie manner provided in sec- 
tioDH 327 and 34S. In all cases of appeal to the court of appeals, in 
actions which wore origituillj coromejieed in the late eoart of clian- 
cery of this State, the court of appeals aholl review the cause upon 
tlie facts and Uie law, without any statement or ipecificaUon of Cuts 
found, or an; oiccption taken nt the trial of an; or either of tb«ni. 
And it shall be, and is hereby declared to be, the dnt; of the conrt 
of appeals, in any and all sucli cases, to review the whole matter 
ii[)ou the evidence as well as the law. 

§ 461. hinie of fact in toaniy court, hovi tried. 

An issue of fact joined in a comity conrt, or court of conunon 
pleas, before the first day of Joly, 1848, or tlien pending in that 
ivnirt ou appeal, shall lie tried by a jury, unless the parties othei^ 
"Ne agree. 



riDH 409. Definition qF real pro 

«AB. Deflidttan or persons 

4M. DeflMllDD ot pcopert' 

4«S. DsBDlUon of dLilrii:t. 

4M. DcflnHlan of clerk. 



g 462, [S83.] D,J!„itlmi of " real pt-t^rln." 
The words " real property," as used in this aet, 
witb lands, tenements, and hereditamouts. 

§463. [884.] I)efi>iilionofper»o«,Uprapi,Tly:' 
Hie worda "personal property," as used in this act, include 
toouey, goods, diattele. things in aclJon, and eridences of debt. 
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§ 464. [885.] Definition of "jyroperty:* 

The word "property," as used in this act, includes property 
real and personal. 

§465. [386.] Definition of " district" 

The word "district," as used in this act, signifies judicial ^ 
trict, except when otherwise specified. 

§ 466. [38Y.] Definition of " clerks 

The word " clerk," as used in this act, signifies the clerk of tiie 
court where the action is pending, and, in the supreme court, the 
clerk of the county mentioned in the title of the complaint, or in 
another county to which the court may have changed the place of 
trial, unless otherwise specified. 

§ 46Y. JitUe of construction. 

The rule of common law, that statutes in derogation of that law 
are to be strictly construed, has no application to this act. 

§ 468. [388.] (Am'd 1849.) Statutory provisions ine&fuUietU 
with this act repealed. 

All statutory provisions inconsistent with this act are repealed; 
but this repeal shall not reyivc a statute or law which may have 
been repealed or abolished by the provisions hereby repealed. And 
all rights of action given or secured by existing laws may be prose- 
cuted in the manner provided by this act. If a case shall arise in 
which an action for the enforcement or protection of a right, or the 
redress or prevention of a wrong, cannot be had under this act, the 
practice heretofore in use may be adopted so far as may be neces- 
sary to prevent a failure of justice. 

§ 469. [389.] (Am'd 1849.) Rules and practice ineantistent wiih 
this act abrogated. 

The present rules and practice of the courts in civil actions, in- 
consistent with this act, are abrogated ; but where conmstent with 
this act, they shall continue in force, subject to the power of the re- 
spective courts to relax, modify, ot a\\AiT Vke ««mft. 
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§ 4Y0. (Am'd 1861, 1862.) Judges to meet and make general 
rtsiea. 

The judges of the supreme court, of the superior court of the 
city of New York, and of the court of common pleas for the city 
ftnd county of ISew York, shall meet in general session at the capi- 
tol in the city of Albany, on the first Wednesday in August, 1862, 
and every two years thereafter ; and at such sessions shall revise 
their general rules, and make such amendments thereto, and such 
further rules not inconsistent with this code, as may be necessary 
to carry it into full eflfect. The rules so made shall govern the 
supreme court, the superior court of the city of New York, the court 
of common pleas for the city and county of New York, and the 
county courts, so fiEir as the same may be applicable. 

§471. [890.] (Am'd 1849, 1852, 1862.) This act not to affect 
certain proceedings and statviory provisions. 

Until the legislature shall otherwise provide, the second part of 
this act shall not afifect proceedings upon mandamus or prohibi- 
tion; nor appeals from surrogates' courts, except that the costs on 
such appeal shall be regulated and allowed in the manner pro- 
vided in section three hundred and eighteen of this act ; nor any 
special statutory remedy not heretofore obtained by action; nor 
any existing statutory provisions relating to actions not inconsist- 
ent with this act, and in substance applicable to the actions hereby 
provided ; nor any proceedings provided for by chapter five of the 
second part of the revised statutes, or by the sixth and eighth 
titles of chapter five of the third part of those statutes, or by chap- 
ter eight of the same part, excluding the second and twelfth titles 
thereof or by the first title of chapter nine of the same part ; ex- 
cept that wh&sk in consequence of any such proceeding a civil action 
shall be brought, such action shall be conducted in conformity to 
this act; and except, also, that where any particular provision of 
the titles and chapters enumerated in this section shall be plainly 
inconsistent with this act, such provision shall be deemed repealed. 

§ 4Y2. Certain parts of revised and other statutes not repealed. 
Nothing in this act contained shall be taken to repeal section 
28 of article 2 of title 5 of chapter 6, part tXvVtOL, oi ^i>CL^ tctss.^^ 
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statutes, or to repeal an act to extend the exemption of housel 
furnitare and working tools from distress for rent and sale ui 
execution, passed April 11, 1842. 

§ 4Y3. [391.] (Am'd 1849.) This act, when to take effect. 
This act shall take effect on the first day of July, 1848 ; ex< 
that sections 22, 23, 24, and 26 shall take effect immediately. 
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COURT OF APPEALS. 



Rule I. The return. — When the appeal is from a judgment, the 
return of the clerk of the court below shall consist of certified copies 
of the notice of appeal and the judgment-roll. When the appeal is 
from such an order as is mentioned in the eleventh section of the 
code of procedure, the return shall consist of certified copies of the 
notice of appeal, the order appealed from, and the papers on which 
the court below acted in making the order. 

Rule II. Appellant to file return ; effect of his omission. — ^The 

appellant shall cause the proper return to be made and filed with 

the clerk of this court, within twenty days after the appeal shall be 

perfected. If he fail to do so, the respondent may, by notice in 

"writing, require such return to be filed within ten days after service 

of the notice ; and if the return be not filed in pursuance of such 

netice, the appellant shall be deemed to have waived the appeal ; 

and on an affidavit proving when the appeal was perfected, and the 

service of such notice, and a certificate of the clerk that no return 

o&a been filed, the respondent may enter an order with the clerk 

dismissing the appeal for want of prosecution, with costs ; and the 

court below may thereupon proceed as though there had been no 

^Ule III. Further return may he ordered. — If the return made 
y *il.e clerk of the court below shall be defective, either party may, 
\ **i affidavit specifying the defect, apply to one of the judges of 
i® Court for an order that the clerk make a further return without 
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Rule IV. Attomci/s and ffuardians below to continue to act— 
The attorneys and guardians ad litem of the respective parties in 
the court below, shall be deemed the attorneys and guardians of the 
same parties respectively in this court, until others shall be re- 
tained or appointed, and notice thereof shall be served to the ad- 
verse party. 

KuLE V. Appellant to make a case ; its fonn. — In all calendar 
causes a case shall be made by the appellant, which shall consist of 
a copy of the return of the clerk, and the reasons of the court be- 
low for its judi^ment, or an aiBdavit that the same cannot be pro- 
cured. If the case is voluminous, an index to the pleadings, 
exhibits, depositions, and other principal matters, shall be added. 

Every opinion in the cause, at special term as well as at general 
term, relating to the questions involved in the appeal, is included 
by the foregoinij [>rovision. 

Rule VI. Caaea and points to be printed ; mode of orinting, — 
All cases and points, and all other papers furnished to tne court in 
calendar causes, shall be printed on white writing-paper, with a 
margin on thi^ outer edge of the leaf not less than one and a half 
inch wide. The printed page, exclusive of any mar^nal note or 
reference, shall be seven incnes long and three and a half inches 
wide. The folio, numbering from the commencement to the end of 
the case, shall be printed on the outer margin of the p&ge. Small 
pica, solid, is the smallest letter and most compact mode of compo- 
sition which is allowed. No charge for printing the papers men- 
tioned in this rule shall be allowed as a disbursement in a cause, 
unless the requirements of the preceding sentence shall be shown 
by affidavit to have been complied with, in all papers printed after 
August 1, 1857. 

Rule VII. Appellant to serve copies of case; effect of hie A- 
fault. — Within forty days after the appeal is perfected, the appel- 
lant shall serve three printed copies of the case on the attorney of 
the adverse party. If he fail to do so, the respondent may, by 
notice in writing, require the service of such copies within ten days 
after the service of the notice, and if the copies be not served In 
pursuance of such notice, the appellant shall be deemed to have 
waived the appeal ; and on an affidavit proving the default, and the 
service of such n<»tice, the respondent may enter an order with the 
clerk dismissing the appeal for want of prosecution, with costs ; 
and the court below may thereupon proceed as though there had 
been no appeal. 

Rule VIII. Xotiee of argument; calendar. — Either party may 
bring on the argument on a notice of eight days ; which notice, ex- 
cept in criminal cases, shall be for t\\e 1^va\. (\«k?^' o^ V>cvft Xkrsu 
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A copy of the notice, specifying the judicial district in which 
the cause originated, shall be furnished to the clerk eight days be- 
fore the first day of the term. 

The clerk shall make a calendar of the causes thus noticed, 
arranging them in the order in which the returns were filed, speci- 
fying the judicial district in which the causes originated respec- 
tivefy. 

CJopies of the calendar for the use of the judges, and six other 
copies to be delivered to the clerk, shall be printed, in like manner 
cases and points are directed to be printed. 



Rule IX. Copies of cases for judges and copies of points for the 
court and adverse party. — At the commencement of the argument 
the appellant shall furnish a printed copy of the case to each of the 
judges, and shall deliver six other copies to the clerk. Each party 
shaU at the same time furnish to each of the judges a printed copy 
of the points on which he intends to rely, with a reference to the 
authority which he intends to cite; and shall deliver six other 
copies to the clerk, and three copies to the counsel of the adverse 
party. 

The cases, points, and calendars delivered to the clerk shall be 
disposed of as follows : one copy of each shall be kept by the clerk 
with the records of the court, one copy shall be deposited in the 
State library, one copy shall be deposited in each branch of the 
library of the court of appeals, one copy shall be deposited in the 
library of the New York Law Institute, and one copy shall be de- 
livered to the reporter. 

Rule X. Statement of fmts Km the points. Disaission on ques- 
tions of fact. — ^In all cases each party shall briefly state upon his 
printed points the leading facts which he deems established, with a 
reference to the folios where the evidence of such facts may be found. 
And the court will not hear an extended discussion upon any mere 
question of fact. 

Rule XL Judgment of affirmance or reversal by default. — The 
party who has noticed and placed the cause on the calendar for 
argument, may take judgment of affirmance or reversal, as the case 
may be, if the other party shall neglect to appear and argue the 
cause, or shall neglect to furnisli and deliver cases of points as re- 
quired by the ninth and tenth rules. 

Rule XII. Only one counsel to he heard on each side, unless by 
order. — ^lu the argument of calendar causes and motions, only one 
oounael will be heard on each side, unless the cowit «\i«KL o\5ciKr«Saa 
direct 
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Rule XIII. Criminal cases preferred on ccUendar, — Crim: 
cases shall liave a preference, and may be moved, on behali 
the people, out of their order on the calendar. 

Rule XIV. Submitting case on printed arguments, — Can 
which have not been exchanged may be submitted at any time 
term on printed arguments. Exchanged causes cannot be submit 
until reached upon the calendar. 

Rule XV. Motions. — Motions will be heard on the morning 
the first day, and on the morning of each following Tuesday f 
Friday during the term, before taking up the calendar. 

Where notice has been given of a motion, if no one shall app 
to oppose, it will be granted as of course. 

If a motion be not made on the day for which it has been notic 
the opposing party will be entitled, on applying to the conrt at 1 
close of the motions for that day, to a rule denying the moti 
with costs. 

Rule XVI. Remittitur. — The remittitur shall contain a co 
of the judgment of this court, and the return made by the clerk 
the court below ; and shaU be sealed with the seal, and signed 
the clerk, of this court. 

Rule XVII. On ajjinnance or reversal hy default, remittitur 
be staged. — When a decree or order shall be affirmed or reversed 
the default of either party, the remittitur shall not be sent to t 
court below, unless this court shall otherwise direct, until ten ds 
after notice of the affirmance or reversal shall have been served 
the attorney of the party in default. Service of the notice shall 
proved to the clerk by affidavit, or by the written admission of t 
attorney on whom it was served. 

Rule XVI 1 1. Enlarging time. Revoking orders. — ^The til 
prescribed by these rules for doing any act, may be enlarged by t 
court or by either of the judges thereof; and either of the jud^ 
may make orders to stay proceedings, which, when served wi 
papers and notice of motion, shall stay the proceeding accordi 
to the terms of the order. Any order may be revoked or modifi 
by the judge who made it, or, in ease of his absence or inability 
act, by either of the other judges. 

Rule XIX. Rules, when to take effect. — These rules shall ta 
eflfect on the first day of July next ; from which time all form 
rules are abrogated, except so far as it may be necessary to f< 
low them upon appeals and writs of error which shall be tin 
pending. 
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Rule XX. Call of calendar. — Ten causes only will be called on 
any day, but after such call causes ready on both sides will be 
heard in their order. Any cause which is regularly called and 
passed without postponement by the court for good cause shown, at 
the time of the call, will be placed on all subsequent calendar* as if 
the return had been filed on the day when it was so passed. 

Causes upon the calendar may be exclianged one for another of 
course, on filing with the clerk in court a note of the proposed ex- 
change with the numbers of the causes, signed by the respective 
attorneys or counsel. Upon all subsequent calendars, each of said 
causes will take the place due to the date of tlie filijig of the return 
in the other. 

Any cause, except the first ten upon the calendar, may be 
struck therefrom before it is reached, of course and without preju- 
dice, by the clerk in court, on consent of the parties who placed 
the same upon the calendar, at any time during the first week of 
the term. 

Rule XXI. Duty of clerk as to exchanged causes ayid calendar. 
— The clerk must keep a memorandum of such exchanged and 
passed causes, and place them upon all subsequent calendars, in ac- 
cordance with the foregoing provisions. 

Rules VI., X., XX., and XII., with a notice that '* 14 copies of 
cases and points are required," must be printed on the first leaf of 
the calendar. 

Rule XXII. Each counsel limited to two hours. — In the argu- 
ment of a cause, not more than two hours shall be occupied by each 
counsel, except by the express permission of the court. 

Rule XXIII. {Adopted Jane, 1860.) Preferred causes. — Ac- 
cording to existing laws, causes which are preferred take their 
preference in the following order : 

1. Criminal actions. 

2. Cases of probate, in which the appeal prevents the issuing of 
letters testamentary or of general administration. 

8. Appeals in which the sole plaintiff's or defendants are execu- 
tors or administrators. 

4. All other preferred cases. 

Any party claiming a preference must so state in his notice of 
ai^ument to the opposite party, and to the clerk, and he must also 
state the ground of such preference, so as to show to which of the 
above classes the case belongs. In making up the calendar, the 
clerk will place the preferred causes at the head in, the order above 
prescribed. A preferred cause being once passed without reserva- 
tion, will take its place in subsequent calendars v,'itho\\t ^tefe^^wi^i. 
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Rule XXIV. {Adopted January, 1862.) Calendar to cont 
year. Causes to be noticed for January term. — ^The printed c 
for the present January term, and for each succeeding Januai 
shall stand as the calendar for the entire year. Causes noti 
placed upon the calendar for the January term of any year, i 
considered as noticed for all the subsequent terms. Ad 
causes may be noticed for the March term, 1862, which g 
printed with their appropriate numbers, and annexed to th 
dar. After the January term in each year hereafter, no cau 
cept such as are by law entitled to a preference, will be pe 
to be placed upon the calendar without the direction of the c 

Rule XXV. {Adopted January, 1862.) No defaults all 
Judgment by default will not be allowed, nor will causes 
served, or set down for hearing upon a particular day, ezcep 
traordinary cases. When a cause is called in its order uj 
calendar, it must be either argued, submitted, or passed. IJ 
party appear alone, he may, at his option, be heard orally, 
mit the case upon his printed brief. If the appellant only a 
he shall furnish the court with the usual number of printed 
of the case, and of his points ; if the respondent, he shall 1 
the court the copies of the case served upon him, and f« 
printed copies of his points. The party thus appearing an 
ing or submitting his case, shall hand to the clerk a printed 
his brief, to be delivered, whenever called for, to the opposite 
who may at any time within twenty days after the hearing, 
each member of the court, and serve upon the opposite p 
printed answer to such brief, which may be replied to in HI 
ner at any time within fifteen days after such service. 

Rule XXVI. {Adopted January, 1862.) Call of cales 
The call of the calendar at the second, and each subseqnei 
in the year, will commence at the point where it terminated 
previous term, except that causes placed upon the calendar 
next March term, if entitled by their date or otherwise to j 
over the causes remaining upon the calendar, will be first 
Causes which are passed, and which, of consequence, go to t 
of the calendar, will resume their original places upon the ci 
for the ensuing year. 
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Ordebed, thut the follouHug Ridca shall commence and take effect 
on the first day of October next : 

Rule 1. Examination of candidates for <tdmi.s,sfO)i. — Applicants 
for admission to practice as attorneys aiid counselors of this court, 
who are entitled to examination, shall be examined in open court; 
the examination shall be had at gcMieral term, and shall commence 
on the first Wednesday of the second and fourth general terms 
which shall bo held in the several judicial districts in each year, 
and at no other time or place ; and no private examinali(m shall be 
permitted. 

Rule 2. Proof of citizenship, d'c. AppHcants from, other States. 
To sign roily <L'c., ofi admission. — To entitle an aj)pli('ant to an exam- 
ination, he must prove to the court — 

1. That he is a citizen of the United Stati's, and that he is 
twenty-one years of age, and/i resident of the district in which he 
applies, which proof may be made ])y his own affidavit of the fact. 

2. The evidence of good moral character shall be the certificate 
of arepatable counselor of this court, or of some other reputable 
person known to the court; but such certificate shall not be deemed 
oODclusive evidence, and the court nmst be satisfied on the point, 
ifter a foil examination and inquiry. 

8. Such applicant must sustain a satisfactory examination upon 
tJie law of real and personal property, contracts, partnership, nego- 
tiable paper, principal and agent, principal and surety, insurance, 
executors and administrators, bailments, corporations, personal 
rights, domestic relations, wills, equity jurisprudence, pleadings, 
practice and evidence. 

4. Applicants for admission from other States shall conform to 
wefor^poing rules, unless they produce a certificate from a judge 
w the highest court of original jurisdiction in the State from which 
Miej CfJOke, to the effect that for three years, \iv\miid\a\;V>V5 Y^^c^^^vcv^, 
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they have practiced as attorneys or connselors in such court, and 
that they are in good standing as such attorneys or counselors. 

5. Applicants admitted shall sign a roll, and subscribe and isfce 
the constitutional oath of office. 

Rule 3. Where papers to he filed. Papers an special motion ioU 
filed. — Papers shall be liled in the county specifiea in the compluat 
as the place of trial, or in the county to which the place of trial hts 
been changed. And in case the place of trial is changed for the 
reason that the ])roper county is not specified, the papers on file 
at the time of the order making such change shall be transferred 
to the county specilied in such order ; and all other papers in the 
cause shall be filed in the county so specified. 

When the affidavits and papers upon a non-enumerated motion 
are required by law to be filed, and the order to be entered in a 
county other than that in which the motion is made, the clerk flhaD 
deliver to the party prevailing in the motion, unless the court shall 
otherwise direct, a certified copy of the rough minutes, showing 
what papers were used or read, together with the aifidaTits and 
papers used or read upon such motion, with a note of the dedsion 
theret)n, or the order directed to be entered, properly certified. 
And it shall be the duty of the party to whom such papers are de- 
livered to cause the same to be filed, and the proper order entered 
in the proper county within ten days thereafter, or in defiiult theratf 
he shall lose the benefit of the sai(l order. 

Rule 4. l/fidcrtaki/iffs and affidavits to he filed. — It shall be the 
duty of the plaintiff's attorney forthwith to file with the derkofthe 
proper county all undertakings given upon procurin|^ an order of 
arrest, an injunction order, or an attachment, with the i^raroval of 
the justice or judge taking the same endorsed thereon; and in case 
such undertakings shall not be filed within five days after tiie order 
for arrest or injunction, or the attachment, has been granted, the 
defendant shall be at liberty to move the court to vacate the ytft- 
ceedings for irregularity, with costs, as if no undertaking had been 
given. It shall also be the duty of the attorney to file within the 
same time, and under the like penalty, the affidavits upon which an 
injunction or attachnieut has been granted, and also the affidavit 
upon which an order for the service of a summons by publication 
or an order for a substituted service of a summons has been granted, 
together with the order for such service. 

Rule 5. Bail, where to justify. — Whenever bail are required to 
justify, they shall justify within the county where the defendant 
shall have been arrested, or where the bail reside. 

Rule 6. Sureties to justify, aiid value of security to he prwtd. 
Undertakings to he acknowledged. — Whenever a justice, or other offi* 
cer, approves of the security to be ^ven *yq. wb^ cASfe^ ot Te^;K)r(a 
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upon its sufficiency, it shall be his duty to require personal sureties 
to justify, or, if the security offered is by way of mortgage t)n real 
estete, to require proof of the value of such estate. And all bonds 
and undertakings, and other securities in writing, shall be duly 
proved or acknowledged, in like manner as deeds of real estate, be- 
fore the same shall be received or filed. 

Rule T. Sheriff to file affidavits on arrest. — ^^The sheriff shall file 
with the clerk the affidavits on which an arrest is made, within ten 
days after the arrest. 

Rule 8. SJieriff compelled to return process. — At any time after 
the day when it is the duty of the sheriff, or other officer, -to return, 
deliver, or file any process, undertaking, order, or other paper, by 
the provisions of the Code of Procedure, any party entitled to have 
such act done may serve on the officer a notice to return, deliver, 
or file such process, undertaking, order, or other paper, as the case 
may be, within ten days, or show cause, at a special' term to be 
designated in said notice, why an attachment should not issue 
agfunst him. 

Rule 9. Clerks to keep books. Jiidgments to he filed, dbc, only 
during office hours. — The several clerks t)f this court shall keep in 
their respective offices, in addition to the *.* judgment-book " required 
to be kept by 8 279 of the Code of Proce(hiro, a book, properly in 
dexed, in which shall be entered the titles of all civil actions and 
special proceedings, with proper entries under each, denoting the 
papers med and the orders made, and the steps taken therein, with 
the dates of the several proceedings ; an index of all imdertakings 
filed in the office, stating, in appropriate columns, the title of the 
cause or proceeding in wliich it is given, with a general statement 
of its condition, or a reference to the statute under which it is given ; 
the date when and before whom acknowledged or proved, by whom 
approved, and when filed, with a statement of any disposition or 
order made of or concerning it ; and such other books, properly in- 
dexed, as may be necessary to enter the minutes of the court, docket 
judgments, enter orders and all other necessary matters and pro- 
ceedings ; and such other books as the courts of the respective dis- 
tricts, at a general term, may direct. 

Judgments shall only be filed and entered, or docketed, in the 
offices of the clerks of tlie courts of this State, within the hours 
during which, by law, they are required to keep open their re- 
spective offices for the transaction of business. 

Rule 10. Attorneys to endorse name and residence on papers 
served. — On process or papers to be served, the attorney, besides 
subscribing or endorsing his name,- shall add thereto his place of 
business ; and if he shall neglect to do so, papers ma,^ b^ «,c^^^<k <5fB. 

9*. 
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him at his place of residence, through the mail, by directdng them 
according to the best information wliich can convenieiitly be ob- 
tained concerning his residence. 

This rule shall apply to a party who proeccuteB or defends in 
person, whether he be an attorney or not. 

Ruj.E 1 1 . What to be droned an airpearance. — Service of notice 
of an ai)]iearance or rt^tainer generally, by an attorney for flie de- 
fendant, shall in all cases be deemed an appearance. And the plain- 
tiff, on filing such notice, at any time thereafter, with proof of ser 
vice thereof, may have the appearance of the defendant entered as 
of the time when such notice was served. 

Rule 12. Change of attorney. — An attorney maybe changed by 
consent, or upon cause shown, and upon such terms as shall be just, 
upon the application of the client, by the order of the justice of the 
court, and not otherwise. 

Rule 13. Stijndation inust he in wHthig or entered. — "So private 
agreement or consent between the parties or their attorneys, in re- 
spect to the proceedings in a cause, shall be binding, unless the same 
siuill have been reduced to the form of an order, by consent, and 
entered, or unless the evidence thereof shall be in writing, sub- 
scribed by the party against whom the same shall be alleged, or by 

his attorney or counsel. 

I 
■I 

Rule 14. Application for discovm'yy how made. — ^Applicationa 
i' may be made in tne manner provided by law to compel the produc- 
\ tion and discovery of books, papers, and documents relating to the 
.'. merits of any civil action pending in this court, or of any deTence in 
li such action, in the following cases: 

! 1. By the plaintiff, to compel the discovery of books, papers, or 

I documents in the possession or under the control of the derendant, 
I which may be necessary to enable the plaintiff to frame his com- 
plaint, or to answer any pleading of the defendant. 

2. The plaintiff may be compelled to make the like discovery of 
books, papers, or documents, when the same shall be necessary to 
ena])le the defendant to answer any pleading of the plaintiff 

8. Either part}^ may be compelled to make discovery as pro- 
vided by § 888 of the Code. 




Rule 15. Moving papcrSy what to state. — The movinff papers 
upon the application for such discovery, shall state the racts and 
circumstances on which the same is claimed, and shall be verified 
by affidavit, stating that the books, papers, and documents whereof 
discovery is sought, are not in the possession nor under the control 
of the party applying therefor. The party applying shall show to 
the satisfaction of the court, or judge, the materiality and necessity 
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of the discovery sought, and the particular information which he 
requires. 

Rule 16. Order for discovery. — The order for granting the dis- 
covery shall specify the mode in which the same is to be made, 
which may be either by requiring the party to deliver sworn copies 
of the matters to be discovered, or, by requiring him to produce 
and deposit the same with the clerk of the coimty in which the trial 
is to be had, unless otherwise directed in the order. The order shall 
also specify the time within which the discovery is to be made.' 
And when papers are required to be deposited, the order shall 
specify the time that the deposit shall continue, and shall also de- 
clare the consequences of an omission to comply with the same ; and 
the court, at any special term, upon proof of the default, may of 
course grant a rule absolute giving effect to such order, either by 
nonsuiting the plaintiff, striking out the defendant's answer, debar- 
ring him from a particular defence, excluding tlie paper from being 
given in evidence, or punishing the party in default as for a con- 
tempt, as the order for the discovery may require. 

Rule 17. Order for discovery to operate as a stay of proceedings. — 
The order directing the discovery of books, papers, or document^ 
shall operate as a stay of all other proceedings in the cause, until 
such order shall have been complied with or vacated ; and the party 
obtaining such order, after the same shall be complied with or va- 
cated, shall have the like time to prejiare his complaint, answer, 
reply, or demurrer, to which he was entitled at the making of the 
order. But the justice, in granting the order, may limit its effect, 
by declaring how far it shall operate as a stay of proceedings. 

Rule 18. Affidavit of serving summons. — Where the service of 
the summons, and of the complaint, or notice, if any, accompanying 
the same, shall be made by any other person than the sheriff, it shall 
be necessary for such person to state in his affidavit of service when, 
and at what particular place, he served the same, and that he knew 
the person served to be the person mentioned and described in the 
summons as defendant therein ; and also to state, in his affidavit, 
whether he left with the defendant such copy, as well as delivered 
it to him. 

Rule 19. Numbering causes of action or ground.'^ of defence. — In 
all cases of more than one distinct cause of action, defence, counter- 
claim, or reply, the same shall not only be separately stated, but 
plainly numbered. 

Rule 20. Folios to he marked and title of cause endorsed. Plead- 
ings to he legibly written. Objections, when icaived. — The attorney, or 
other officer of the court, who draws any pleading, de.^o«>vi\ft\s., ^^- 
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davit, case, bill of exceptioDS, report, or other paper, or enters any 
judgmcDt, exceeding two folios in length, shall distinctly nnmbor 
and mark each folio in the margin thereof; and all copies, either fw 
the parties or the court, shall be numbered or marked in the maigin 
so as to conform to the original draft or entry and to each other, 
and shall be endorsed with the title of the cause. And all the plead- 
ings and other proceedings, and copies thereof, shall be fairly and 
legibly written ; and if not so written, and folioed, and endorsed, as 
aforesaid, the clerks shall not file such as may be offered to them 
for that purpose ; nor will the court hear any motion or applicatioa 
founded thereon. The party upon whom the paper is served shall 
be deemed to have waived the objection, unless, within twenty-fonr 
hours after the receipt thereof, he returns such paper to the party 
serving the same, with a statement of the particular objection to its 
receipt. 

Rule 21. Advice of counsel, how stated. — Whenever it shall be 
necessary, in any affidavit, to swear to the advice of counsel, the 
party shall, in addition to what has usually been inserted, swear 
that he has fully and fairly stated the case to his counsel, and shall 
give the name and place of residence of such counsel. 

Rule 22. Time to answer not extended without affidavit of merits, 
Hubsfquent ejrtetniion. — No order extending the time to answer or 
demur to a complaint ^«hall be ii^ranted, imless the party applying for 
such order shall j)resont to tlie justice or judge to whom the apph- 
cation sliall be made, an affidavit of merits, or an affidavit of the 
attorney or counsel retained to defend the action, that, from the 
statement of the case in the action made to him by the defendant, 
he verily believes that the defendant lias a ii^ood and substantial de- 
fence, upon the merits, to the cause of action set forth in the com- 
plaint, or to some part tliereof. 

And if any extension of time to answer or demur has been 
granted, by stipulation or order, the fact shall be stated in the 
'i affidavit. 

I; 

j Rule 23. Subsequent application for order after a refisal. — If 

;| any application for an order be made to any judge or justice, and 
;. such order be refused, in whole or in part, or be granted condition- 
ally, or on terms, no subsequent application, upon the same state of 
facts, shall be made to any other judge or justice; and if, upon such 
subsequent a}>}>lication, any order be made, it shall be revoked; and 
in his affidavit for such order, the i>arty shall state whether any 
previous application for such order has been made. 



Rule 24. Jud(/wnf on falhire to aii.swer, where to be applied fur. 
— "When the i)laintiff in the action is entitled to judgment, upon 
the failure of the defendant to answer the complaint, and tlje relief 



COUET RULES. 205 



demanded requires application to be made to the court, such appli- 
cation may be made at any special term, in the district embracing 
the county in "which the action is triable, or in an adjoining county ; 
snch application may also be made at a circuit court in the county 
in which the action is triable. But when a reference or writ of in- 
quiry shall be ordered, the same shall bo executed in the county in 
whidi the action is triable, unless the court shall otherwise order. 

Rule 26. Judgment after service by pnhlication. — In actions for 
the recovery of money only, when the summons has been served 
by publication, under section 135 of the Code, no judgment shall be 
entered, unless the plaintiff, at the time of making the application 
for judgment, shall show by affidavit that an attachment has been 
iflsaed in the action, and levied upon property belonging to the de- 
fendant ; which affidavit shall contain a specific description of such 
property, and a statement of its value, and shall be attached to and 
filed with the affidavits of publication ; nor unless the plaintiff shall, 
at the same time, produce and file with the clerk an uniicrtaking, 
with two sureties to be approved by the court, that the plaintiff 
will abide the order of the court touching the restitution of any 
estate or effects which may be directed by such judgment to be 
transferred or delivered, or the restitution of any money that may 
be collected under or by virtue of such judgment, in case the de- 
fendant or his representatives shall apply and be admitted to 
defend the action, and shall succeed in such defence. 

Rule 26. Plaintiff may stipulate to proceed to trial. — AVlienevcr 
the plaintiff shall have neglected to bring his cause to trial accord- 
ing to the practice of the court, and the same sliall not have been 
noticed by the defendant, the plaintiff may, if lie has not before 
stipnlated, tender a stipulation, and offer to pay tlie costs to wliich 
the defendant is entitled up to that time. 

Rule 2*7. Dismissi7ig complaint for not bringing cause to trial. 
— Whenever an issue of fact shall have been joined in any action, 
and the plaintiff therein shall fail to bring the same to trial accord- 
inj5 to the course and practice of the court, the defendant may 
move for the dismissal of the complaint with costs. 

If it is made to appear to the court that the neglect of the plain- 
tiflf to bring the action to trial has not been unreasonable, the court 
shall permit the plaintiff, on payment of costs, to bring the said ac- 
tion to trial at the next court where the same is triable. 

Rule 28. Issues of fact how tried. — Issues of fact to be tried by 
the court, may be tried at the circuit or special term. 

Rule 29. In what cases inquest may be taken. — Inquests may 
be taken in actions, out of their order on the calendar, in cases in 
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which thoy were hcTi^toforc allowed at the opening of the court, on 
any day after the first day of the court, proyidea the intention to 
take an inquest is expressed in the notice of trial, and a snfficiait 
affidavit of merits shall not have been filed and seryed. 

lluLE. 'AO. Ejraminntion of mttie88€8, how conducted, Ihiu for 
summivfi up. — On the trial of issues of fact, one counsel only on 
each si(ie shnll examine or cross-examine a witness, and one coonsel 
only on each side shall sum up the cause ; and during snch exam- 
ination the examining counsel shall stand; and the testtmony, if 
taken down in writinci:, shall be written by some person other than 
the examining counsel ; but the justice who holds the court may 
otherwise order, or dispense with this requirement. 

No counsel shall occupy more than one hour in summing up, un- 
less by permission of the court. 

KuLK :U. (jalliiuj plabitiff. Submitting to ^Mnauit. — It shall 
not he necessary to call the plaintiff when the jury return to the 
bar to deliver their verdict ; and the plaintiff shall have no rig^t to 
submit to a nonsuit, after the jury have gone from the bar to con- 
sider of liieir verdict. 



/ 



RuLK H2. SKhmitthu/ to nonsuit or dismianal before referea. 
Form if rcfercea' report. /Proceedings on references other tnan f^ 
the iasncK — On a heariujj; before referees, the plaintiff may submit 
to a nonsuit or dismissal of his complaint, or may be nonsuited, or 
his complaint be dismissed, in like manner as upon a trial, at any . 
time before the cause has been finally subnutted to the referees fer 
their decision. In which case the referee shall report according 
to the fact, and judgment may thereupon be perfected by the dfi^ 
fendant. 

Upon a trial by referees, they shall, in their decision and final 
report, state the facts found by them and their conclusions of law 
sej^arutely ; a (;opy of which shall be served with notice of the 
judj^ment ; and the time within which exceptions may be taken to 
the rcjport shall be computed from the time of such service. 

In references other than for the trial of the issues in an acti<Hi, 
upon the coming in of the report of the referee, the same shall be 
filed, and a note of the day,^of the filing shall be entered by the 
(^lerk in the proper book, under the title of the cause, or proceed* 
1 1 ing, and the said report shall become absolute, and stand as in all 
things confirmed, unless exceptions thereto are filed and aerved 
within eight days after service of notice of the filing the same. If 
exceptions are ^led and served within such time, the same may he 
brought to a hearing at any special term thereafter, on the notioe 
of any party interested therein. 
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Rule 83. Issues, how settled. Lssucs on question of aditlterif. 
Motion for neio trial. — In cases where the trial of issues of fact is 
not provided for in section 253 of the code, if either party shall de- 
sire a trial by jury, such party shall, within ten days after issue 
joined, give notice of a special motion, to be made upon the plead- 
ings, that the whole issue, or any specific questions of fact involved 
therein, be tried by jury. With the notice of motion shall be 
served a copy of the questions of fact proposed to be submitted to 
the jury for trial, and in proper form to be incorporated in the 
order ; and the court or judge may settle the issues, or may refer it 
to a referee to settle the issues. Such issues must be settled in 
the form prescribed in section 72 of the Code of Procedure. 

In all actions for a divorce, when issue is joined by the plead- 
ings upon the question of adultery, such issue shall not be tried by 
a jury until the issue to be tried shall be settled in like manner as 
in other actions where issues arising out of the pleadings are re- 
quired to be settled. 

When any specific questions of fact involved in an action, or any 
question of fact not put in issue, is ordered to be tried by a jury, as 
a substitute for a feigned issue, and has been tried, or a reference 
other than of the whole issue has been ordered under section 27 1 
of the Code and a trial had, if either party shall desire to apply for 
a new trial, on the ground of any error of the judge or referee, or 
on the ground that the verdict or report is against evidence (ex- 
cept when the judge directs such motion to be made upon his min- 
utes, at the same term or court at which the issues are tried), a case 
or exceptions shall be made, or a case contjiining exceptions, as the 
case may require, which case or exceptions shall be served and 
settled in the manner prescribed by the rules of court for the 
settlement of cases and exceptions in other cases. Such motions 
shall be made in the first instance at special term ; and if neither 
party moves for a new trial in such case, they shall be deemed to 
have acquiesced in the decision of the judge or referee, and the ver- 
dict of the jury or report of the referee ; and the same shall not be 
questioned upon the tmal hearing of the cause or in any subsequent 
proceeding therein. 

Ruu: 34. Settling case^ exceptioiis, and special verdicts. — When- 
ever it shall be intended to move for a new trial (except for irreg- 
ularity, surprise, or upon the minutes of the judge) or to review by 
appeal, or otherwise, a trial by a jury, by the court, or by referees, 
a case, or exceptions, or case containing exceptions, as may be 
proper and the party may elect, shall be prepared by the party in- 
tending to make the motion or to review the trial, and a copy 
thereof shall be served on the opposite party within ten days after 
the trial, if by a jury, or after written notice of the filing of the de- 
cision or report, if the trial be by the court or by referees ; and the 
party served may, within ten days tbereafter, t^to^os,^ wsifeTA\xss?ciw5> 
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thereto, and serve a copy on the party proposing the case or excep- 
tions, who may then, within four days thereafter, serve the opposite 
party with a notice that the case or exceptions, with the pro- 
posed amendments, will be submitted, at a time and place to be spe- 
cified in the notice, to the justice or referee before whom the cause 
was tried, for settlement. The justice or referee sball thereupon 
correct and settle the case, as he shall deem to consist with the 
truth of the facts. The time for settling tlie case must be specified 
in the notice, and it shall not be less than four nor more than twenty 
days after service of sucli notice. The lines of the case shall be so 
numbered that each copy shall correspond. 

Cases reserved for argument, and special verdicts, shall be set- 
tled in the same manner. 

Rule 35. Case, how waived and lohen deemed settled. — ^If the 
party shall omit to make a case within the time above limited, be 
shall be deemed to have waived his right thereto ; and when a case 
is made, and the parties shall omit, within the several times above 
limited, the one party to propose amendments, and the other to 
notify an appearance before the justice or referee, they shall respect- 
ively be deemed, the former to have agreed to the case as proposed, 
and the latter to have agreed to the amendments as proposed. 

Rule 36. Exceptions, what to contain. Amendments^ how to be 
marked. — Exceptions shall only contain so much of the evidence as 
may be necessary to present the questions of law upon which the 
same were taken on the trial ; and it shall be the duty of the jus- 
tice, upon settlement, to strike out all the evidence and other mat- 
ters which shall not have been necessarily inserted. 

Whenever amendments are proposed to a case or exceptions, the 
party proposing such case or exceptions shall, before submitting the 
same to the judge or justice for settlement, mark upon the several 
amendments his proposed allowance or disallowance thereof. 

Rule 37. Filing case or exceptions. Order declaring case aban- 
doned. — Where a party makes a case or exceptions, he shall procure 
the same to he filed within ten days after the same shall be settled, 
or it shall be deemed abandoned. 

And on filing affidavit that such case or exceptions has not been 
filed, and showing the time of the settlement thereof, and that more 
than ten days has elapsed from the time of such settlement, an or- 
der of course may be entered declaring the same abandoned, and 
the party may proceed as if no case or exceptions had been made. 

Rule 38. Htatement of facts on appeal to court of appeals. — A 
party desiring to appeal to the court of appeals, in an action tried 
by the court or referees, may have the facts upon which the decis- 
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ion of the pcnernl term was based settled for the purposes of such 
appeal ; and for the purpose of such settlement the party shall, 
within twenty days after notice of the judj^nent, propose and serve 
upon the opi>osite party such a statement of the tacts as he deems 
proper. 

The partynpon whom such statement is served may, within 
twenty days after such service, prepare sucli amendments to the 
statement as he may deem proi>er, which amendments shall be in 
writing and served on the movinjjj party. The party prc'parin^ the 
orieinal statement may give eight days' notice that the statements 
and amendments will be presented for settlement to the justice who 
delivered the opinion in the case ; or, if no opinion was delivered, 
to the presiding justice of the court. Such justice shall settle the 
facts; and upon the statement, as settled by him, he shall endorse 
an order that the statement be attached to the judgment-roll. 

Rule 89. Arguments and motions, ho(n noticed, and defaults 
thereon. Orders to show caiise, when r/rauted, and how retvruahle. 
A stay of proceedings. Irregularities to be stated. Jndgmeut in di- 
vorce cases. — ^AU questions lor argument, and all motions, shall be 
brought before the court on a notice ; or, when a notice less than 
eight days is prescribed by the judge or court, under § 402 of the 
Code, by an order to show cause; and if the opposite party shall 
not appear to oppose, the party making the motion or obtaining the 
order, shall be entitled to the rule or judgment moved for, on proof 
of due service of the notice or order and papers required to be 
served by him, unless the court shall otherwise direct. 

Such order to show cause shall only be granted when a spe(rial 
reason for a notice less than eight days appears on the papers pre- 
sented, and the party shall, in his afhdavit, state the present condi- 
tion of the action, and whether at issue, and the time appointed for 
holding the next circuit in the county where the action is triable. 
The order shall also (except in the first judicial district) be return- 
able only before the judge who grants it, or at a special term ap- 
pointed to be held in the district in which such judge resides. 

No order served after the action shall have been noticed for trial, 
if served within ten days of the circuit, shall have the eifect to stjiy 
the proceedings in the action, unless made at the circuit where such 
action is to be tried, or by the judge who is appointed or is to hold 
such circuit. 

And when the motion is for irregularity, the notice or order shall 
specify the irregularity complained of. 

This rule, so far as it permits a judgment by default, or by the 
consent of the adverse party, shall not extend to a conq)laiiit for a 
divorce. 

Bulb 40, Enumerated motions. Xon-enumcrated motions. 
Contested motions^ where to be heard. — EuumotatevSi viL\Qt\Q.\\& «x^, 
motions ariaing on special verdict ; issues of \aw \ casta \ ey.tc^Mv2>w"a.\ 



I 
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appeals from orders sustaining or overmling demurrer 
from an inferior court ; and appeals by virtue of § 848 oi 

Non-enumerated motions include ali other questions su 
the court, and shall be heard at special term, except when 
directed by law. 

Contested motions shall not be noticed or brought to 
at any special term held at the same time and place witl 
except in actions upon the calendar for trial at such circi 
which the hearing of the motion is necessary to the dispc 
cause ; and except also that, in counties in which no 8p< 
distinct from a circuit is appointed to be held, motions 
triable in any such county may be noticed and brought 
time of holding the circuit and special term in the county 
such actions are triable. 



Rule 41. Filing notes of issues. General4erm Calend 
of issue. — Notes of issue for the general term shall be f 
days before the commencement of the court at which t 
may be noticed. The clerk shall prepare a calendar for tl 
term, and cause the same to be printed for each of the jusi 
ing the court. Appeals shall be placed on the calendar 
to the date of the service of the notice of appeal, and othe 
of the time when the question to be reviewed arose. 



Rule 42. Enumerated motions^ how noticed. Papers 
nishcd. And by whom. — Enumerated motions shall be n< 
the first day of term by either party. 

The papers to be furnished on such motions shall be, 
the pleadings, when the question arises on the pleadinj 
part thereof, or of such parts only as relate to the quest 
by the demurrer ; a copy of the special verdict, return, or 
pers on which the question arises ; and the party whose 
to furnish the papers shall serve a copy on the opposite ; 
cept upon trial of issues of law, at least eight days before 
the matter may be noticed for argument. If the party w] 
it is to furnish the papers shall neglect to do so, the oppot 
shall be entitled to move, on affidavit and notice of motioi 
cause be struck from the calendar (whichever party may 
ticed it for argument), and that judgment be rendered in '. 
provided, however, that in mortgage and partition cases, i 
plaintiffs rights are not contested, no copies of pleadinge 
furnished to the court. 

The papers shall be furnished by the plaintiff when 
tion arises on special verdict, and by the party demurring 
of demurrer, and in all other cases by the party making 
tion. 




OOUET RULES. 211 



I^ULE 43. Papers to he furnished on appeal, and by whotn. -^^ 
J>rinted. Points to be served. Striking cause fronn calenddJ''' 
ses under s. 3*72. — When an appeal is noticed for a general term* 
cases embraced in chapter 3 of title II. of the Code, and of § 348 
"the Code, the appellant shall furnish the papers for the court, 
ich consist of a copy of the judgment-roU, together with a case, 
ting the time of the commencement of the suit, and of the ser- 
:e of the respective pleadings, the names of the original parties 
full, the change of parties, if any has taken place pending the 
fc, to which shall be added the opinion of the court below, or an 
<iavit that no opinion in writing was given, or if given, that a 
>y could not be procured. At the commencement of the argu- 
Q.t the appellant shall furnish a printed copy of the papers to each 
tlie judges, together with a printed copy of the points on which 
intends to rely, with a reference to the authorities which he 
^nds to cite; and he shall also deliver to the attorney of the ad- 
'se party, at least eight days before the first day of the term, 
©e printed copies of the said papers. And at the commencement 
ilie argument, each party shall serve upon his adversary a printed 
*y of his points and authorities on w^hich he intends to rely. In 
e the appellant neglects so to furnish to the adverse party the 
d number of copies of the papers, the latter shall be entitled to 
've, on affidavit and notice of motion, for the earliest practicable 
P" in term for hearing non-enumerated motions, that the cause be 
icken from the calendar (whichever party may have noticed it for 
piment), and that judgment be rendered in his favor. 
When a case is agreed upon by the parties, accordfing to § 372 
the Code, the plaintiff shall furnish the necessary papers for ar- 
Bttent, duly printed, as in cases of appeal. 

Bulb 44. Appeal from surrogate's decision. Petition. Answer 
Tpdition. Order to answer petition. Guardian ad litem, how ap- 
oiriied. Order to deliver copy petition. Appellant to furnish papers. 
-On an appeal to this court from the order, sentence, or decree of 
• SBTTOgate's court, the party appealing shall file a petition of appeal, 
addressed to this court, with the clerk of the county in which the 
wder, sentence, or decree appealed from was made, within fifteen 
^ys after the appeal is entered in the court below, or the appeal 
sM be considered as waived ; and any party interested in the pro- 
ceedings in the court below may thereupon apply to this court, ex 
C, to dismiss the appeal with costs. The petition of appeal shall 
Jy state the genertd nature of the proceedings, and of the sen- 
tence, order, or decree appealed from ; and shall specify the part or 
Pwts thereof complained of as erroneous, except where the whole 
jentence, order, or decree is alleged to be erroneous, in which case 
" shall be sufficient to state that the same and every part thereof is 
JJWmeous. And where the appeal is from a scnteivce ot d^ct^vi ow 
"W BettJeznen^ of tiie accounts of an executor, ato^m^Vc^X^^^ , "^ 



COTJHT BCLEB, 



^iirilian, if tliu appuUnnl 
allowance or n^outiuu of any jinxticulor itums of the. 
items shall bo speciflcd in Hic pptition of itppeaJ. 
□r diaallawance. of any such items shall Dot DO ~ ~~' 
ground for reverainj; or modifying the - - - - - 
irom. The respondent, in his oi 
nich cases, luay also spindly any 
he mppuBOs the sentence or decree 
in txroT of the appellant. And upon the liooring 
upon Buch appeal, the sentence or decree may be dux 
such itema, in the same miuiner as if a cross-appeal h» 
by such TBspondent. The appellant may h»Te an 
^lat the respondent in the petition of appeal anewet 
twenty days after the service of a copy of the p 
and notice of the order, or that the nppeUaot be 
And where the respondent is an adult, apon filii^ i 
Bucb service upon the attorney of the respondent, ifbl 
either in this court or in the court below by an al 
court, or upon the surrogate if he has not qipeared 
ney. nnd thiit no iknswur to the petition of appeal baa 
till'' iLpiPi'lliiiit. riijiy liiivi- an order of course that tba« 
.■.ryijj/i :[■- :LL;.iiii-i -.in)i tespuudeut. Where tIu»iK 
iJLiiiiir. if l]r line- i]i>t pnM'ure a (,'uardiBn adHtelnH 
ti> !m' ;ip|iiiiriii.'i| NMiliiri tnenly days after the fili^ 
of lippuHl, lilt iijijiullaiit may apply to a justice gf 
parte, for the appointment of such guardian. And Wi 
appeared by his guardian ad litem in this court, tb ~ ^^ 
bare an order of course that the guardian ad lifem 
ent answer the petition of appeal within twenty di ^ 
uf a copy thereof and notice of the order, or that i 
issue Bgunat such gaordiau. When a petiUon of Vf 
it has not been served on the adverse party, tbe^ 
have an order of course that the appellant delMl 
petition of appeol to the attorney, or to the gosr^SB 
reapondent, within ten days after tlieaervice -'-^" — 
or that the appeal be disuilssed ; and if the 
within tht^ time limited by eueh order, tlie refficw 

__.:__ .. .,._ _ J . ._ _.. ^ gpj^.^ 

uinh the court with a copy of the potitiiHi uf tfp 
•uswer thereto, if an answer has been reodvod, mt 
' ~ " ? below, including a copy of the appeal d 



ited moUona, eaoh party ahall bnefly atirta 
'B the leading facts wlucb ha dcema esbab""' 
o the folios where flio evideocB ol tocb 



COURT RULES. 213 



JJid the court will not hear an extended discussion on a mere qnes- 
«Ottof feet. 

Kms 46. CaiseSj points ^ dtc.,^ how pi'hited. — The cases and points, 
•<id all other papers furnished to this court at a general term in 
'^•^®*idtr causes, shall be printed on white writing-paper, with a 
?***^n on the outer edge of the leaf not less than one and a half 
2^5^ wide. The printed page, cxtrlusive of any marginal note or 
^J^Wence, shall be seven inches long and three and a half inches 
JJde. The folio, numbering from the commencement to the end of 
^^ pspers, shall be printed on the outer margin of the page. 

^J*W.« 47. Ceriiorarif wlien lieard. — Every case on certiorari to 
piDordiiiate courts, tribunals, or magistrates, may be brought to a 
JJ^J'Bg by either party, upon the usual notice of argument ; and 
J?*D bo entitled to preference on the morning of any day during 
*® ^rst week of term. 

jj^lp^M 48. Nonrenwnerated motioym, Iiearing of. — Non-enumerated 

^rp^Ds, made in term time, at a general term, will be heard on the 

ij^. ^y, and Thursday of the first week, and Friday of the second 

^2^ of the term, immediately after the opening of the court on 

j^*/*^"^. Except in the first judicial district, a party attending 

^^?'^^iit to notice, to oppose a non-enumerated motion, if the same 

Jq*^ "^Cit be made on the day for which it is noticed, may, at the 

Jl/*® ^^^ *^* order of business, take a rule against the party giving 

'**^*'ilce, for costs for attending to oppose. 

■ions in criminal cases may be heard on any day in term. 



^^1 — 49. NoTi-enuinerated motions^ how noticed. — Non-enumer- 
?|^ ^'^^ons, except in the first district, shall be noticed for the 
j**^^v of tiie term or sitting of the court, accompanied with cop- 
®*a Yv^^*® affidavits and papers on which the same shall be made ; 
*?*^ **^« notice shall not be for a later day, unless sufficient cause be 
anow^^ (and contained in the affidavits served) for not ffivinff notice 
*» *»»^« W day. 



- ^^X« 50. Motions to amend pleadings^. — Motions to strike out 
^??^^" pleading matter alleged to be irrelevant or redundant, and 
""JJ^^^^^to correct a pleading on the ground of its being " so indefi- 



^y* uncertain, that the precise nature of the charge or defence 
., ^^- apparent," must be noticed before demurring or answering 
® I**^ading, and within twenty days from the service thereof. 



. ""X* 51. Proceedings on return to mandaimis, d'c. — The return 

"^wit of mandamus, or of prohibition, having beea filed, tlve 
*nalr?ny such return may serve a notice \x\)on. Wi^ t^v^J^qtc, x^- 
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quiring him to demur or plead thereto within twenty days aft» 
such service ; and if no plea or demurrer to such return be inter- 
posed within that time, either party may notice the matter for a 
liearing at the next or any subsequent special term at which the 
same may, according to the practice of the court, be heard as a non- 
enumerated motion, and the same shall be heard and disposed of <m 
the said return. 

Rule 52. Additional allowances. — Applications for an addition- 
al allowance under the provisions of the 309th section of the Code 
of Procedure, can only be made to the court before which the trial 
is had, or the judgment rendered. 

Rule 53. Justice's return on appeal, amendment of. — On appeals 
from a justice's judgment, where the county court has not jurisdie- 
tion, by reason of relationship, <fec., a notice of motion for an order 
to compel the justice to amend his return may be given in twenty 
days after the date of the certificate of the county judge, and not 
after that time. 

Rule 64. Number of counsel, d:c. — At the hearing of causes at 
a general or special term, not more than one counsel shall be heard 
ou each side, and tlien not more than one hour each, except when 
the court shall otherwise order. 

Rule 55. Counsel to endorse proof of notice. — "When a rule is 
obtained, either at a general or special term, by default, the counsel 
obtaining the same shall endorse his name, as counsel, on the paper 
containing the proof of notice ; and the clerk, in entering the rule, 
shall specify the name of such counsel. 

Rule 56. Orders on petitions. — Orders granted on petitions, or 
relating thereto, shall refer to such petitions by the names and de- 
scriptions of the petitioners, and the date of the petitions, if the 
same be dated, without reciting or setting forth the tenor or sub- 
stance thereof unnecessarily. Any order or judgment directing the 
payment of money, or affecting the title to property, if founded on 
petition, where no complaint is filed, may, at the request of any 
party interested, be enrolled and docketed, as other judgments. 

Rule 57. Time for complying ivith order's. — In all cases where a 
motion shall be granted on payment of costs, or on the performance 
of any condition, or where the order shall require such payment or 
performance, the party whose duty it shall be to comply therewith 
shall have twenty days for that purpose, unless otherwise directed 
In the order. But, where costs to ^^ft 8i<\\\x9.t^^ wr^ \ft V>^ ^&id, the 
party shall have fifteen days to comi^\^ w\t\i>i>a^fc T>i3\fe,^^«t ^Qiaa ^^2f;^& 
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adjusted by the clerk, on notice, nnless otherwise 



RcLK 58. Order to ttag, leilh vita to chatige vtnve. Beeoking 
stay. Ifoliec of reBoealion. — No order to slay pruoeedinga tor the 
purpose of moving to chan^ the plaee of trial shn!l be granted 
unless it abail appear, from the papers, that the defendant has used 
'ii>r diligence iu prepuring the muliuti for tlie earliest practicable 
i I y after issue joined. Suob order sball not stay the phuntiff from 
I .iking noy step, exce]it aubpi^nung idtDessea for the trial, wlthODt 
:i fipecial ulause to that effect. On preaentin? to and filing with the 
• ilfioer grtuitioji; the order an affidavit sliuwing such facts as will 
H.'iilitle the plaintiff, aeeonliugt<> tbe settled praetii-u uf the court, 
tij retain the place of trial, the otlicer shall revoke the order to stay 
pruoeedingB ; and tho plaintiff aholl give immediate notice of such 
I revocation to the defeudants attorney. 

I. Affida'iita to thangi mrnie, — In addition to what haa 

I mmally been stated in affidavita eoncerning venue, either party may 

I etote flie nature of the controversy, and show how his witnesaea are 

I material ; and may also show where the cause of action or the de- 

' oce. or both of them, arose ; and those facta will he taken into 

uaid^ation by the court, in Hxiug the place for trial. 

Rule 60. Ouardiam ad litem. — No persou shall be appointed 
I gnardian ad litem, either on the application of the infant or otber- 
~'~e, unless he be the general guardian of such infant, or is fully 
qieteot to understand and protect the rights of the infant, and 
' ) no interest adverse to that of the infant, and is not con- 

J] bnaineBB with the attorney or counsel of tlie adverse party. 

8 no person shall be appointed such guardian who is not of suf- 
Mt ability to answer to the infant for any damage which may be 
' ined by bis negiigenee or misconduct in the defence or prose- 

a of the suit. 

This rule shall not apply to actions for the recovery of money 
<nly, or of specific real or personal property, aa spacilied in § 2B3 
uf the Code. 

Rule 61. Dull/ of guardian ad litem. — It shall be the duty of 
\ fry attorney or officer of this court, to act as the guardian of any 
:ilaot defendant, in any snit or proceeding against him, whenever 
■ [ 1 1 lointed for that purpose by an order of thia court. And it ahall 
.< tbe dnty of anch guardian to examine into the clrramstancea of 
III' caae, so far aa to enable him to make tbe proper defence, when 
, < uaaary for the protection of the rightfl of the infant; and ha ahall 
' entitled to such compensation for nis aeivicee as %'lu: eooxX toE^ 
'i-i-ta rataaaable. 
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lluLK (52. (Juardian not to receive property unless security . 
been yivctt. — No guardian ad litem for an infant party, anleas he 1 
^iven Recurity to the infant according to law, shall, as such guardi 
rciceive any money or property belonging to such infanty or wt 
may be award(Hl to him in tho suit, except such costs, and ezpen 
as may be allowed by the court to tho guardian out of the fund, 
recovered by the infant in the suit. Neither shall the gene 
guardian of an infant receive any part of the proceeds of a sale 
real property b(;longing to such infant, sold under a decree, jo 
mcnt, or ord(T of the court, until tho guardian has given such I 
ther security for the faithful discharge of his trust as the ooort n 
direct. 

RuLK 68. General (/nardiim, how appointed, — ^For the pnrp 
of havin<^ a g(>noral guardian apiK>inted, tne inffuit, if of the age 
fourteen y<'arH or ui>wardH, or some relative or friend, if the in€ 
is under fourt(;en, may prenent a petition to the court, stating the i 
and rcHidencc of the infant, and the name and residence of the { 
son proposed or nominated as guardian, and the relationship, if a 
which such ])er8on bears to the infant, and the nature, sitoation, i 
value of the infant' h CHtate. 

RuLK i'A. Af/e, of infant, how aacertained. — Upon presenting 
petition, the court nhall, by inflpcction or otherwise, ascertain 
age of the infant, and if of the age of fourteen years or upwai 
Hhall examine him aH to hifl voluntary nomination of a suitable i 
proper pernon as guardian ; if under fourteen, shall ascertain whi 
entitled to the guardianHhi]), and Hhall name a competent and pro 
person as guardian. Th(> (rourt shall also ascertain the amoant 
the personal property, and the gross amount or value of the re 
and profits of the real estate of the infant during his minority, f 
shall also ascertain the sufficiency of the security offered oy 
guardian. 

Rule 65. Hecaritii by (feneral fftiardian, — ^The security to 
given by the general guardian of an infant, shall bo a bond in a p 
alty of double the amount of the perscmal estate of his ward, anc 
the gross amount or value of the rents and profits of the reid esti 
during his minority, tog(ither with at least two sufficient sureti 
each of whom shall be worth the amount specified in the pens 
of the bond, over and above all debts ; or, instead of personal se 
rity, the guardian may give s(!curity by way of mortgage on ud 
cumbered real property, of the value of the penalty of his own bo 
only. Jiut the court, in its discreticm, may vary Uie security, whe 
from special cinrumstances, it may be found for the interest of t 
infant; and may direct the ])rincipal of the estate, or anv p 
thereof, to be invested in ti\vo ttVockft ol \.Vvtt ^\».\Ai qi< Naw York or 
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the United States, or with the New York Life Insurance and Trust 
CSompany, the United States Trust Company, or on bond and mort- 
gage, for the benefit of the infant, and that the interest or income 
uiereof only be received by the guardian. 

Rule 66. Application to appoint special guardian^ — An infant, 
by his general guardian, if he lias any, and if there is none, by his 
next friend, may present a petition, stating the age and residence of 
the infimt, the situation and vahie of his real and personal estate, 
the sitnation, value, and annual income of the real estate proposed 
to be sold, and the particular reasons which render a sale of the 
premises necessary or proper ; and praying that a guardian may be 
appointed to sell the same. The petition shall also state the name 
and residence of the person proposed as such guardian, the relation- 
ship, if any, which he bears to the infant, and the security proposed 
to be given ; and the petition shall be accompanied by affidavits of 
disinterested persons, or other proofs, verifying the material facts 
and circumstiuices alleged in the petition. And if the infant is of 
the age of fourteen, he shall join in the application. 

Rule 6*7. Order on petition to appol?it guardian. Proceedings on 
nteh order. — If it satisfactorily appears that there is reasonable 
gpround for application, an order may be entered appointing a 
guardian for the purposes of the application, on his executing and 
filing with the clerk the requisite security, approved of as to its 
form and manner of execution by a justice of this court or a county 
judge, signified by his approbation endorsed thereon, and directing 
a reference to ascertain the truth of the facts stated in the petition, 
and whether a sale of the premises, or any and what part thereof, 
would be beneficial to the infant, and the particular reasons there- 
for'; and to ascertain the value of the property proposed to be sold, 
and of each separate lot or parcel thereof, and the terms and condi- 
tions upon which it should be sold ; and whether the infant is in 
absolute need of any and what part of the proceeds of the sale for 
his support and maintenance, over and above the income thereof, 
and his other property, together with what he might earn by his 
own exertions. And if there is any person entitled to dower in the 
prenodses, who is willing to join in the sale, also to ascertain the 
valne of her life-estate in the premises, on the principle of life-annui- 
ties. But no proceedings shall be had upon such reference, until 
the guardian produces a certificate to the clerk, that the requisite 
security has been duly proved or acknowledged, and filed agreeably 
to the order of the court ; and which certificate shall contain the 
name of the officer by whom it was approved, and shall be annexed 
to the report. 

The said report shall contain in itself a statement of the particu- 
lar reasons whicli, in tJie opinion of the referee, render a sale oCtfcL^ 

10 
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premises necessary or proper, and of all the facts rec 
ascertained and reported, and shall not refer to the pel 
davits for such statements. 

Rule 68. Security hy special guardian. — ^The secur 
on a sale of the real estate of an infant, shall be a 1 
guardian, with two sufficient sureties, in a penalty of 
value of the premises, including the interest on such t 
the minority of the infant, each of which sureties shall h 
penalty of the bond, over and above all debts ; or a aim 
the guardian only, secured by a mortgage on unincumix 
tate, of the value of the penalty of such bond. 

Rule 69, Proceeds to be brought into court. — If the 
the sale exceed five hundred dollars, and the guardian h 
security by mortgage upon real estate, he shall bring t 
into court, or invest the same under the direction of th 
the use of the infant ; and the guardian shall only be 
receive so much of the interest or income thereof, from t 
as may be necessary for the support and maintenance oi 
without the order of the court. If the infant's interest i 
erty does not exceed one thousand dollars, the whole cost 
disDursements, shall not exceed twenty-five dollars, 
several infants are interested in the same premises as 
common, the application in behalf of all shall be joined 
petition, although they may have several general gua: 
there shall be but one reference to ascertain the proprii 
as to all, and but one bill of costs shall be allowed. 

Rule 70. When moneys inay be paid to general guard 
to pay money. — No moneys arising from the sale of the 
of an infant, on a mortgage or partition sale, or under 
judgment, or order of court, shall be paid over to 
guardian, except so much thereof, or of the interest or i: 
time to time, as may be necessary for his support or m 
unless such guardian has previously given sufficient sec 
incumbered real estate, to account to the infant for the i 
usual form. 

No order shall be made for the payment of any suci 
any person claiming the same, except upon petition, a 
by a certified copy of the order in pursuance of which 
was brought into court, together with a statement of 
treasurer, city chamberlain, or other depository of 
showing the present state and amount of the funds, sej 
principal and interest, and showing the amount of ea 
court may take such proof of the truth of the matters s 
petition as shall be deemed proper, or may refer the sai 
able referee to take proof and repoTt t\veTftoiv. 
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Rule 71. Reference to cotnpnte anumnt due on mortgage. \Mien 
proof of facti to he also taken. Jiulgment at special term. Proof of 
fiing notice of Ha pendens. — If in an action to foreclose a mortgage 
the defendant fails to answer witliin tlie time allowed for that pur- 
pose, or the right of the plaintiff, as stated in the complaint, is ad- 
mitted by the answer, the plaintiff may liave an order referring it 
to the clerk, or to some suitable person as referee, to compute the 
sxuoimt due to the plaintiff, and to such of the defendants as are 
prior encumbrancers of the mortgaged premises, and to examine 
•Jttd report whether the mortgaged premises can be sold in parcels, 
W the whole amount secured by the mortgage lias not become due. 
Jf the defendant is an infant, and has put in a general answer by 
^ bis guardian, or if any of the defendants are absentees, the order of 
'Terence shall also direct the person to whom it is referred to take 
proof of the facts and circumstances stated in the complaint, and 
to examine the plaintiff or his agent on oath as to any i)a3-ments 
^hich have been made, and to compute the amount due on the 
mortgage, preparatory to the application for judgment of foreclosure 

^Where no answer is put in by the defendant within the time 

•Qo'wed for that purpose, or any answer denying any material facts 

^ the complaint, the plaintiff, after the cause is in readiness for 

Wal as to all the defendants, may apply for judgment, at any special 

tepm, upon due notice to such of the defendants as have appeared 

^ tilie action, and without putting the cause on the calendar. The 

plaintiff, in such case, when he moves for judgment, must show, by 

•ffidavit or otherwise, whether any of the defendants who have not 

appeared are absentees ; and, if so, he must produce the report as 

to the proof of the facts and circumstances stated in the complaint, 

•nd of the examination of the plaintiff or his agent, on oath, as to 

•j^y payments which have been made. And in all foreclosure cases 

^ pUintiff, when he moves for judgment, must show by affidavit, 

^ ^y the certificate of the clerk of the county in which the mort- 

?*g>ed premises are situated, that a notice of the pendency of the 

*^on, containing the names of the parties thereto, the object of the 

JJ^n, and a description of the property in that county affected 

Jttereby, the date of the mortgage, and the time and place of record- 

"^ the same, has been filed at least twenty days before such appli- 

'^tlon for judgment, and at or after the time of filing the complaint, 

■* Inquired by § 132 of the Code of Procedure. 

^TJUB 72. Judgment for sale of mortgaged premises. Surphis 

"~ '«. Report of sale. — In every judgment for the sale of mort- 

Divtov premises, the description and particular boundaries of the 

tj^^l^ty to be sold, so far at least as the same can be ascertained 

ll^*J the mortgage, shall be inserted. And, unless otherwise 

^^^**lly ordered by the court, the judgment bWU AVtccX. VJmwX. •Caa 

^^'^iged prenaiaeB, or bo much thereof as may^ie a\tffic\^ii\» ^.^"cw^^ifc 
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the nmounl duo to the plaiiitifF, for priacipal, iiitcri>9t, and coste, nnd 
which may be sold separately without material injnry to the parties 
intereated, be sold by or under the directjon of the aheriff of the 
county, or a referee, and that the plaintiff, or any other party, may 
become B. puri'liaser ou aucb Bale; that the eheri^or refuree exeeute 
a deed tothe pnrehaHei'; that out of the proi^eedi of the sale, he pay 
to the pldntiff, or hia attorney, the amount of his debt, ir' ' ' 



I) ]>uid, niid lila tha aame with his report of sale ; and that 
the purclm^iir at auuh Bak bi^ let into possession of the prcmiaea on 
production of the deed. 

All surplus moneys ariaing from the aale of morigaced premises, 
under any judgment, sbaD be paid by the sheriff or referee mating , 
the eale^ withiu tivo days after the same shall be received and be as- 
certainable, in the city of New York, to the chamberlain of the taid 
citf . and in other conoUes to the treasurer thereof, nnlesB otherwise 
spedally direoted, subject to the further order of the conrt; and 
every judgment in foreclosure shall coutain such directiona, except 
where other proTiaions are specially made by the court. No report 
of sale shall be filed or conflmiedi unless accompanied with a proper 
voucher for the surplus moneys, and showing tliat they have been 
paid over, doposited, or disposed of in pursuaace of the judgment 
The referee to be appointed in forecloanre cases shall be selected by 
the f ourt, and the court shall not appoint as such referee a person 
nominated by the party to the action or hla counseL 

Rci-K 73. 
mtoflhedty. 

a, decree, order, or judgment of any court, they ahaD be sold at pub- 
lic vendue, at the Merchants' Exchange SaleB-room, No, 111 Broad- 
way, between twelve o'cloch at noou and tliree in the afternoon, 
nnlsss otherwise specially directed. The notice of the sale oftanda, 
lying in any of tlie cities of this State in which a daily paper is 
printed, except where a dilferent notice is required by law, or by 
the orderof the court, shall be published in one or more of the duly 
papers of that city. Cor three weeks immediately previous to the 
time of sale, at least twice in each week. When lands in any other 
part of the State are directed to be sold at auction, notice of the 
sale shall be given for the same time and in the same manner as ia 
required by law ou soles of real estate by sberilis on execution. 

Rule 74, Hoto nhtriff is to sell. — Wlieru mortgaged pren^sefl or 
other real estate directed to be sold consist of severnl distinct lots 
or parcels, which can bo sold 8el)aFately without diminiahuiE flie 
value thereof on such sale, it shall be the duty of the sfaeiW, or 
other person conducting the gale, to sell the same in separate lots 
or panels, Dnless oUierwlHe spei^illy direoted by the court. Bot if 



Die shori£F or other person ia BaUefied the property will produce & 
n-eiAer prion if sold together than it viil in eoparati? lota or parcels, 
ha m»y aell it tt^ther, unless otlierwtae directed In the ocdur of 
sale. 

Rdi,i is. Mortgage mini bejiled bt rtewviii.— -Wlieoerer a sheriff 
or referee boUh moHgae^d promises, under a decree or order, or 
judgment of the court, it nhiUl bo the duty of the plaintiff, heforo a 
dcM ifl cxeiiutod to tlit- purcliasur, to file such mortgnge in the (rffice 
of the clerk, unlesH such iiinrtgnge has been duly proved or acknowl- 
edged, so na to entitle the anine tu bo recorded; in which case, if it 
has not been already done, it shall he the duty of the plaintiff to 
cnue the same to be recorded, at fall length, in the county or coun- 
ties where the lands so sold are situatod, before a deed ia executed 
to the pnrchsaer ob the sole ; tlie expense of which filing or record- 
ing, and the entry tboreof, shall be tdlowed in the taxation of costs ; 
and if filed with the clcrh, he shall enter in the luinubea the lilin|^ of 
saeli mortgage, and the time of filing. But this rule shall not ex- 
tend to any ease where the mortgage appears, by the iileadings or 
proof in the suit commenced thereon, to hare been lost or destroyed. 

Role 78. Otaimt for lurplus monej, — On filing the report of 
the Bale, any party to the suit, or any person who had n lien on the 
Diortgaeed premises at the time of the sale, upon filing with the 
clerk where the report of sale is filed a notice stating that he is 
entJHed tu such surplns moneys, or some part (hereof and the na- 
turo and extent of his claim, may have an order of reference, to 
ascertain aod report the amount due to him. or to any other person, 
which is a lion upon soch sm-plus moneys, and to aacertMn the pri- 
orities of the several liens thereon ; to the end that, on the oouiing 
in and confirmation of the report on such refereuce, such further to'- 
dor may be made for the diatribntion of sueh surplus moneys as may 
be jnat. Every party who appeared in the cause, or who shall have 
filed sach notice witii the clerk, prerlous to the entry of the order 
of reference, shall bo entitled to service of a notice of the application 
for the reference, and to attend on soch reft^rDUce. and to the usual 
notices of subsequent proceedins;B relative to such surplus. But if 
auch claimant has not appeared or made hie claim by an attorney 
of this court, the notice may be served by putting the same into the 
post-office, directed to the claimant at his place of residence, as 
stated in the notice of his claim. 

— Whore sereral 
e owned I 

, separate action for the partitioi 

part wercof only shall be brought without the consent of all the 
parties interested therein ; and if bronsht without tmrh consent, the 
sharo of the plaintiff may be cborged with the whole costs of the 
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RotE 78. Refirente an to titU where no ihfenar itUeTpiaed. — 
Wlu-Te the rights find mterbata of tlie several parties, as stated in the 
complauit, are not denied or contiorerted, if any ai tbe clsfundstitE 
BTB infanta or abaeutees, or nnkcown, tlio plaintiff, on an affidavit uf 
tfae fact, and notice to bqcIi of the parties aa have Bppoared, may 
apply at a special term for an order of rcfereuco to take prot^ of the 
^wjitiff'H Utlo and intorcat in the ptcmisoa, aud of tho Beveral mat- 
ters eet forth in the hill or pstilion, and to ascertain and report Uic 



RuLB 79. Order fitr reference. Sale in par^ion. — Where tlif 
whole premises of which partition is sought, arc ao circimiatanced 
that a partition thureof cutnot he mode without ^p-cat prejudice to 
the owners, due regard being had to the power of the court b> de- 
cree eompunaation to be made tor equality nf partilion, and to the 
ahUity of the respective jiartiea to pay a reasonable componsiiUon 
to produce such equality, or where any lot or Bepar&Ce parcel of tlie 
preiuiseB, whicli will exceed in value the share to which dther of 
the tenants in common may be entitled, is so circumstanced, the 
plaintiff, t^d stating the &!ct in the affidavit which ie to be filed 
for the purpose of obtaining an order of reference under the next 
preceding rule, may have a further provision inserted in such order 
of reference, directing the officer or peraon to whom it is referred, 
to inquire and report whether tlic whole premises, or any lot or 
separate parcel thereof, are so circumstanced that an actual parti- 
lion cannot be made ; and that if he arrives at the conchision that 
Ibe aale of the whole premises, or of any lot or separate pan-rl 
thereof^ will ba necessary, that he specify the same in his report, 
tui^ether with the reasons which render a sale ncccasary ; and, in 
such a case, that he also ascertain acd report whether any creditor. 
not tt party to the suit, has a specific lien, by raortgage, devise, or 
otherwise, upon the undivided share or interest of any of the par- 
ties in that portion of the preniiaes which it is necessary to sell ; 
and if he finds that there la no such specific lien in Esyor of any 
person not a party (o the suit, that he further inquire and report 
whether the undiTidad share or interest of any of the partieB in the 
premises is subject to a general lien or incambrance, by judgment 
or decree ; and that he ascartain and report the amount due to any 
party to the suit who hus cither a general or specific lien on tlie 
premises to be sold, or any part thereof, and the amount due to any 
creditor, not n party, who has a general hen on any undivided share 
or interest therein, by judgment or decree, and who shall appear 
utd etrtAbtish his cMm on such reference. Ho shall also, if requested 
^f the parlies who appear before him on such reference, ascertwn 
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and rejport the amount due to any creditor, not a party to the suit, 
which 18 either a specific or general lien or ineuiubrance upon all 
the shares or interests of the parties in the proiuises to be sold, and 
which would remain as an incumbrance thereon in the hands of the 
purchaser ; to the end that such directions may be given in relation 
to the same, in the decree for the sale of the premises, as shall be 
most heneficial to all the parties interested in the proceeds thereof 
(m such sale. 

Bulb 80. Staying sale in foreclosure or partition. — Ko order to 
stay a sale under a judgment in partition, or for the fDreclasure of a 
mortgage, shall be granted or made by a judge out of court, except 
upon a notice of at least two days to the plaintiff's attorney. 

Rule 81. Moneys brouglU into court to he paid to the county 
trtaswrer. Where deposited, — All moneys brought into court by 
order of this or any other court shall be paid to the county treas- 
urer of the county in which the action is triable, unless the court 
shall otherwise direct. And all bonds, mortgages, and other securi- 
ties upon real estate, heretofore required to be taken in the name of 
the clerk of the court of appeals ,shall, except as otherwise provided 
by law, be taken to the treasurer of the county where such fund be- 
lonsn, or such other county treasurer as this court shall direct. 
And all moneys received by the county treasurer, under and by 
Tirtae of any law vesting him with the funds or securities belong- 
ing to any of the suitors, in any court of this State, shall be de- 
posited by the said comity treasurer, in his name of office, in the 
Kow York Life Insurance and Trust Company, the United States 
Trust Company, or in such bank or trust company as the court for 
the district shall from time to time direct, as a deposit bank, unless 
the order or judgment under which such moneys are brought into 
court shall direct such moneys to be deposited in some other bank 
or company. 

Bulk 82. [79.] Accounts of county treasurer. County treasurer 
to report anmtally. — ^The accounts of the county treasurers, with re- 
spect to moneys or securities received by them under the foregoing 
rule, or by virtue of any order of any court of this State, with the 
banks and other companies in which moneys are directed to be de- 
posited, shall be kept in such manner that in the cash books of the 
banks and other companies, and in the bank books of the said treas- 
urers, it shall appear in what particular suit, or on what aecoimt, 
the several items of money credited or charged were deposited or 
paid out. The said county treasurer shall, at the first general term 
of this court, for the district in which such treasurer resides, in each 
year, make a report to said court, containing a statement of his ac- 
covnts, and of the funds and securities under his control, on the first 
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day of JnnuHry, wiiich Btiil,emtJDt shitll hIiow the OJaount in I. 
handB uninvetitod, bikI the tinins when receivei], and this siiil ul 
mattel' In which IJip anmo wan ]iaid iu, oonstitntiie Ihe bslBncu in 
deposit in bunks nnd other i^oiDjianieB ; and alna all etocks, bondB. 
aou niortgagea, hdiI uther liiTfatuicnts, for tho benefit of soitors iir 
otharwiae. The ciinrt to whifh sni^h report shall be made, a)iall 
CBQBd the same tu be examined by sume suitable and proiHM- person, 
to bo appointed by tliem. The pcraon bo Qppoint«d shall forthwitli 
propeud to exatnine the account and stateiDcnt, with the accoonts in 
bunks and in other companiea, and with tbe ncconats ajid sepurilies 
in the office of such treasurer. He ahall liHTe the powi'r to sum- 
mon witneHSea bcfuru him, if neci'i=^iir\', Ui !"■ r.-Mniil»e(l willi ri.-fliir-.l 
to Buch acciiunta. He shall rq>i.i( "i«liri(i,i- Hir-li rLiviiunls liiu- 
been eorciiCtly kept and are fnily -liidil. :iiiil -Imll, •>'! m- lnfnii 
the first day of the nuit ensuiiif;' tltniTuI li-i[ii in f.rii'li dihlriil.. iW- 
livcr to the court of such district hy whicL be p>liall bu ap|i<>intril, 
sr one of the jusUcos thereof, his report upun tht natters so ru- 

BuLH 83. Orikrn far pai/irig monrift ant of eaurt. AcanmU 
«nih tnml enmpavit'. — Orders upon the banks or other compaoieR 
for the paynii'iit of moiicye oiit nf court, shall be made payable to 
tlie onler of the p'^raoji entitled thoreto, or of hie attorney duly 
authorized, and shall specify in what particular suit or un what ac- 
count the money is to be paid nut, and thp lime nlun fiie order 
au dug -m us W ed 

ii N cH 

State TuBt C p 



th firs g era! te m th li at diat each 
a ti.m couii th sa d un as on 
th Bt ce h mg firgrateiD Uidin 
atatement of the aecounfa of the county treasurer in each diatricti 
showiug the amounts stiuidiug to his credit on the first dav of Ji 
' "' " IS deposit 



IT nucuinnlatioii, on Uie sums deposib«l 



CompMiy by tbe connty treasurer, for moaeys deposited witli the 
--" ' -^ muktion - 



j^ Con 

^■11 Bud company, or for the interest or aceumulation on such moneys 
^H the title of the cause or matter ou account of which the draft \% 
^^& nude, und the datu of the order authorizing such draft, shall be 
^^M stated; and the draft shall be made |>ayable to the order of the 
'^^K penoa or pereone entitled to the money, or of lua or their atlin' 
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ney, who is named in the order of the conrt authorizing such draft. 
And to authorize the payee or indorsee of such draft to receive the 
money thereon from the Trust Company, the same shall be accom- 
panied by a certified copy of the order of the court authorizing 
snch drat, countersigned oy the justice by whom such order was 
made. But where periodical ])ayments are directed t-o be made out 
of a fond deposited with such company, the delivfTv to the secre- 
tary of ihe company of one copy of the order authorizin<r the sev- 
eral payments shall be sufficient to authorize the payment of sub- 
sequent drafts in pursuance of such order. 

Rule 84, Gross sufn, in jtaipn^nt of life-estates, how itucertained. 
— ^Whenever a party, as a tenant for life, or by the curtesy, or in 
dower, is Entitled to the annual interest or income of any nmn paid 
into court and invested in permanent securities, such party nhall be 
charged with the expense of investing such sum, and of receiving 
and paying oyer the interest or income tiiereof; l>ut if sueii party 
is willing and consents to accept a gross sum in lieu of such annual 
interest or Income for life, the same shall be estimated according to 
the then value of an annuity of six per cent, on the prinei]>al sum, 
during the probable life of such person, according to the Torts- 
mouth or Northampton tables. 

Rule 85. Fees on cxeciUiny cotiniiUsion of lunacy. Committee 
vMiy pay taxed costs. — On the execution of a commission of lunacy, 
Ac*, the conunissioners, for every day they are necessaril}' em- 
ployed in hearing the testimony and titkin<r th(> inquisition, shall 
be entitled to the samo allowance which is made by law to commis- 
sioners to make partition or admeasure (U)wer. And for drawing 
the inquisition and process and serving notices, when no attorney 
is employed, they shall have the fees to whi(;ii an attorney would 
be entitled for the same services. The c()mmitt(fe of a lunatic, idiot, 
or drunkard, may pay to the petitioner <m whose ap{)lication the 
commission was issued, or to his attorney, the costs and expenses 
or the application, and of the subsequent proceedings thereon, in- 
cluding the appointment of the conmiittee, and without an order of 
the court for the payment thereof, when the bill of such costs and 
expenses has been duly taxed and filed with the clerk in whose 
office the appointment of such committee is entered, provided the 
whole amount of such costs and expenses does not exceed fifty dol- 
lars. But where the costs and expenses exceed fifty dollars, the 
committee shall not be at liberty to pay the same out of the estate 
in his hands without a special order of the court directing such 
payment. 

Rule 86. Action for divorce or separation. Complaint for di- 
vorce, — ^When an action is brought to ootain a divorce or separation, 
or to declare a marriage contract void, if the defendant fail to an- 
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awer tlie complaint, or if the taclH chiu^ixt In tha complunt ore not 
denied id the Miawer, tJie court to whicb apfdicatioti is made tot 
judgment ehall order a ri'furonce to tote proof of all the materiid 
lacta chai^^ed in the complitint. 

The court shall in do case order the reference to a referee uoru- 
inated by either party. 

And, when the action is for a divorce on the ground of adaltery, 
unless it be averred in the complaint that the minltery charged via 
committed vithout the consent, connivance, |<rlvity or procnrouieDl 
of the plaintiff; that five years have not elapsed since llie discovery 
of Ibe faot that such adultery had been cuniiiiittcd ] und that tlie 
plaintiff has not voluntarily cohabited ivitli the defendant since such 
discovery ; and also where, at the time of the offence charged, the 
defendant was living in adnlterona interconrse with the person with 
whom the offence is alleged 1{) have been committed ; that live years 
have not elapsed since me. commeDcement of such adulterous inter- 
course was (ueoovered by the plaintiff; and the complaint contain- 
ing snoh overments l>c verified by the oath of the plaintiff, in Ihu 
manner prescribed by the IGTth section of the Code, — jnd^nieDt shall 
not be rendered for the relief demanded nntil the phdntiff'a affidavit 
be produced, stating the above facts. 

Rdle 87. Reference in Jifit to annvl jRarriage. — To obtain oi 
order of reference, if the complaint seeks to annul a marriage oi 
the ground that tjie party was under the age of legal consent, ai 



affidavit must be produced Bh'iwing thiit the parties thereto have 
nut freely coliabited for auy time as husband and wife after '' 
plaintiff had attained the age of cimsent. If the complmnt » 



io annul the mnrrisge on the groimd I hnt the plaintiff's i 
obtained bv force or fraud, the plaintiff must show by affidavit thnt 
there has 'been no voluntary cohabitatjou between tlie jjartics ii- 
nian and wife; aud,ifit seeks to annul ii marriage on the groiiii'! 
that tlie plttinHff WHB a lunatic, an affidavit must be produced sbo« 
ing that the lunacy still continues, or the plaintiff most show by bla 
affidavit that the parties have not cohabited as husband and wife 
after the plaintiff was restored to his reason. 

Bulk 88. Plaintiff may he eiaminrd on rytretice.— On a refer 
ence to lake proof of the facts charged in a complaint for separatinii 
or limited divorce, the examination of the plaintiff on oath ma> 1 «' 

taken as tu any cruel or inhuman treatment, alleged in the c 

plaint, which took place when no witnesaea were present whf im 
competent to testify to the facta on such reference. 

EuLK 88. J)s/ence i« iKlioa for dh-<rrce, d-r. — The defendant, in 
the answer, may set up the oddtery of the plaintiff, or any other 
matter which would be a bar to a divorce, aeparatioo, or the annnt- 
Soff of a inarrlage contract; and if im insne U taken thereon, i' 
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shall be tried at the same tiDie, and in the same manner, as other 
iseaes of fact in the cause. 

Bulb 90. Questioiiinff legitimacy of children. — On a complaint 
filed by a husband for a divorce, if he wishes to question the legiti- 
macy of any of the children of his wife, the allegation that they 
are or that he believes them to be illegitimate shall be distinctly 
made in the complaint. If a reference is ordered, proofs shall be 
taken upon the question of legitimacy, as well as upon the other 
matters stated in the complaint ; and if the issue is tried by a jury, 
an issue on the question of legitimacy of the children shall be 
awarded and tried at the same time. 

Rule 91. Sentence of ntdlitif or decree for divorce by default 
Pleadings or testimony not to be uublished. Judgment for divorce. — 
No sentence or decreee of nullity declaring void a marriage con- 
tract, or decree for a divorce, or for a separation or limited divorce, 
shall be made of course by the default of the defendant, or in con- 
sequence of any neglect to appear at tlie hearing of the cause, or by 
consent. And every such cause shall be heard after the trial of the 
issue, or upon the coming in of the proofs, at a special term of tlie 
court ; but where no person appears on tlie part of the defendants, 
the details of the evidence in adultery causes shall not be read in 
public, but shall be submitted in open court. No officer of this 
court with whom the proceedings in an adultery cause are filed, or 
before whom the testimony is taken, nor any clerk of such officer, 
either before or after the termination of the suit, shall permit a 
copy of any of the pleadings or testimony, or of the substance of 
the details thereof, to be taken by any other person than a party, 
or the attorney or counsel of a party, who has appeared in the 
cause, without a special order of the court. 

No judgment in an action for a divorce shall be entertained ex- 
cept upon the special direction of the court. 

Rule 92. Receiver of debtor's estate. WJien allowed his costs. 
May sell dwjihtfvX claims at auction. — Every receiver of the property 
and effects of the debtor shall, unless restricted by the special order 
of the court, have general power and authority to sue for and col- 
lect all the debts, demands, and rents belonging to such debtor, and 
to compromise and settle such as are unsafe and of a doubtful char- 
acter. He may also sue in the name of a debtor, where it is neces- 
sary or proper for him to do so ; and he may apply for and obtain 
an order of course that the tenants of any real estate belonging to 
the debtor, or of which he is entitled to the rents and profits, attorn 
to such receiver, and pay their rents to him. He shall also be per- 
mitted to make leases, from time to time, as may be necessary, for 
terms not exceeding one year. And it shall be his duty, without 
any unreasonable delay, to convert all the personal estate and effects 
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into money; but he shall not sell any real estate of the debtor, 
without the special order of the court, until after judgment in the 
cause. He is not to be allowed for the costs of any suit brought by 
him against an insolvent from whom he is unable to collect his 
costs, unless suoh suit is brought by order of the court, or by the 
consent of all persons interested in tne funds in his hands. But he 
may, by leave of the court, sell such desperate debts, and all other 
doubtful claims to personal property, at public auction, giving at 
least ten days' public notice of the tiiuc and place of such sale. 

Rule 93. Suits pending. Cases not provided for. When rules 
take effect. — All actions depending on the first <my of July, 1848, 
may oe conducted according to the rules of the supreme court, 
adopted in July, 184Y, so far as the same are applicable. 

In cases where no provision is made by statute, or by these 
rules, the proceedings shall be according to the customary practice, 
as it has heretofore existed in the court of chancery and supreme 
court in cases not provided for by statute or the written rules of the 
court. 

These rules shall take effect on the first day of October, 1868. 
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Oorrttponding icilh the Northampton tahlcK, re/ernd to in the preced- 
ing Silk rule of court, thoaing the value of an annuity of oiu 
doi^ar, ai tix per cent., on a tivjle life, at any age from one gear 
lo nineli/four, inels^ine. 
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RULE FOR COMPUTING THE VALUE OF THE LIFE 

ESTATE OR ANNUITY. 

Calculate the interest at six per cent, for one year, upon the 
sum to the income of which the person is entitled. Multiply this 
interest by the number of years' purchase set opposite the person's 
age in the table, and the product is the gross value of the life-estate 
of such person in said sum. 

EXAMPLES. 

Suppose a widow's age is 87, and she is entitled to dower in 
real estate worth $360 16. One third of this is $116 91f. Inter- 
est on $116 91, one year at six per cent, (as fixed by 84th rule), is 
$7 01. The number of years' purchase which an annuity of one 
dollar is worth, at the age of 37, as appears by the table, is 11 years 
and 035-1000 parts of a year, which, multiplied by 7.01, the income 
for one year, gives $77 35 and a fraction, as the gross value of her 
right of dower. 

Suppose a man whose age is 60 is tenant by the curtesy in the 
whole of an estate worth $9,000. The annual interest on the sum, 
at six per cent., is $540. The number of years' purchase which an 
annuity of one dollar is worth at the age of 50, as per table, is 
9 years and 417-1000 parts of a year, which, multiplied by 540, 
the value of one year, gives $5,085 18 as the gross value of his 
life-estate in the premises or the proceeds thereof. 

Note. — The values in this table are calculated on the supposition that the an- 
nidties are payable yearly ; if payable half-yearly, one fifth of a yearns pur- 
chase should be added to those values. 



Supreme Court, General Term. 

New York, April 14th, 1856. 

Hides in regard to Moneys awarded to Unknown Otoners. 

1. Whenever any person shall claim any money awarded to un- 
known owners on the opening, widening, altering, improving, or lay- 
ing out of any street, avenue, square, or public place, he shidl cause 
notice of his intention to apply to the court for such moneys, to be 
published in one of the daily newspapers in this city, at least once 
a week for four weeks ; and shall serve notice of such intention on 
the mayor of the city, and the counsel to the corporation of the 
city, at least fourteen days before such application. The court at 
special term, or the judge at chambers, may hear the application, 
and may hear the proofs or refer the matter to a reiferee to hear 
and examine into the matter, and to report the substance of the 
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proofs, with his opinion. The applicant shall fiirnish to the court 
or referee an abstract of titlo for at least twenty years prior to the 
award, and carried down to the time of the examination ; and also 
prodace the originals or verified copies of all deeds and wills re- 
ferred to in the abstract, unless the court or judge, on proof that the 
same cannot be furnished/ shall authorize other proof to be receiyed 
in place of such originals or copies ; and shall also furnish a certi- 
ficate of search for mortgages and conveyances against the persons 
named in the abstract of title, made by a searcher in the register's 
office, or by some other person experienced in making such searches, 
and shall romish his own aflidavit, or that of his agent, or of some 
other person likely to be acquainted with the truth, to the effect 
that, according to his best knowledge, information, and belief, there 
were no mortgages, conveyances, judgments, or liens of any kind 
on the property to which the award was made, at the time of the 
award, and of the payment of the money to the officer then holding 
the money for the unknown owners, except such liens (if any) as 
may be specially mentioned in such affidavit. The maps of awards 
and assessments, or extracts from them, so far as relates to the lots 
in question, shall also bo produced to the court, or judge, or referee. 
Whenever any money shall be paid to the clerk, or to the chamber- 
'lain or county treasurer, for unknown owners, such officer shall enter 
in his books of account a memorandum showing the title of the mat- 
ter in which payment is made, and the number of the lot or lots 
on the map of awards or assessments to which the award is made. 

2. No application will be heard in regard to the disposition of 
moneys awarded to unknown owners, until such moneys shall have 
been actually paid. 

8. Every petition for the payment of such moneys shall be veri- 
fied under oath ; shall set forth a statement of the titlo and the 
grounds of the claim ; and shall also state the names and residences 
of all persons, if any, whom the petitioner knows, or has been in- 
formed, or believes, to be claimants of such moneys or of any part 
thereof, or in any manner or in any degree interested or claiming to 
be interested therein. 

4. Ten counselors-at-law, to be named by the presiding justice, 
with the concurrence of one or more of the other judges, shall be 
appointed referees, to one of whom such application shall be re- 
ferred ; and no application shall be referred except to one of the 
persons so to be named. 

5. The referee, before proceeding in the reference, shall require 
proof of the service of notice of the reference upon all persons 
named in the petition as interested, or as claimants, and if, upon 
the reference, the referee shall consider that other persons should 
be notified, he shall require notices to be served upon them. If any 
such persons are infants, guardians must be appointed as in ordinary 
actions; and if any are absent, non-resident, or cannot be found, 
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special application must be made to the court for direction in the 
premises. 

6. The referee shall require a full and complete abstract of the 
title to be furnished to him, and which he shall verify for such 
length of time as ho may deem advisable, together with full, com- 
plete, and original returns of searches for mortgages, conveyances, 
and all other liens whatever, affecting the title of the property, and 
such affidavits also as he may deem proper. And he shall annex 
to and return with his report all such papers, together with the 
proofs of service of notices upon adverse claimants, and all testi- 
mony taken before him. 

7. Notice of hearing, upon the report of the referee, shall be 
served upon all persons who appeared upon the reference, and proof 
shall be furnished to. the court of the service of such notice. 



Position on Calendar of Causes called and Passed in Courts in 

New York City. 

When a cause placed upon a calendar of a court of record in the 
city of New York shall be regularly called and passed, without a 
postponement by the court for good cause shown, it shall thence- 
forth take its place on the same or any future calendar as if the 
date of the issue were the time when it was thus passed. (Laws of 
1849, p. 708, s. 16.) 

In the case mentioned in the last section, it shall be the duty of 
the party placing a cause upon the calendar for a subsequent term, 
to state the date of the issue, as above prescribed ;, and if he omit 
to do so, by reason whereof the issue retains its priority on the cal- 
endar, the court, on the application of the adverse party, or of its 
own motion, may strike the cause from the calendar. (Id. s. 17.) 



SUPREME COUKT IIULES, 

FIRST DISTRICT. 



SPECIAL CIRCUIT CALENDAR. 

At iMiy (Kremt, until fiu-lhtr ofikm, lai;/ fiimrs bftonginff to eithrr of 

the /oUmoiHg cloMti iHOi/ &< placet oH 'i fpiviaJ Circnil Calrudar, 
KiiUis the trial u Itkeli/ to ocenpij mart than one hear : 

1. Where the action ia on oontmtt, and the answer merely 
denies the allegBtiuns in the complaint, witliuut setting up any new 
matter. 

2. Whero the Hctioii is on contract, and new matter is set lip in 
the answer, and there siialt be runsoii to believe that tlie defence is 
made only for the purpose of liehiy ; or, wlicre it shall appear, by 
affidavit, that the cause can be trie<l in an hour. 

To entitJe the cause to bo piaceil on aueh ealendar, the [ilaintiff 's 
attorney luuet givu u iiutiuu of four days, to be litrurd Lufore a, 
judwe at chiLmbers, tliut he will move to tiare the cause placed on 
such calendar and if tii motion be granted, tlic eauae may be 
heard on any aubaequent Friday 

If t.lie motion be founded on the belief that tbc defence ia for 
<lBlay or that the cause can be ti'ied in an hour, affidavits must be 
serTsd at tlie time of notice. 

Hie plaintiffs attorney must deliver to the clerk of tbc circuit a 
like notice, one day before such Friday, tuiitaining also the nuuiber 
of the cause on the general cireuit ealendar. 

If the cause ahiill actually occupy more than one hour on the 
trial, the trial may be auapended, at tbe diacretiua of the court, and 
the CMue be put down at the foot of the calendar. 

Preferred C<i««.. 

Causes which, under cilsting laws, arc preferred, take their 
preference in the following order on tlie calendar : 

1. Criminal acljons. 

!. Cases of probate in which the appeal prevents the issue of 
letters testamentary or of administration. 

3. Appeals in which the sole plaintifk or defendants are ckccu- 
\OTi or administratoi'ri. 

4. All other preferred causes. 
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Any party claiming a preference must so state in his notice of 
argument to the opposite party and to the clerk, and must also state 
the ground of such preference, so as to show to which of the above 
classes the case belongs. 

The clerk will place the preferred causes at the head of the cal- 
endar, in the order above prescribed. 

A preferred cause being once passed without reservation, will 
take its place on subsequent calendars, without preference. 

Mortgage or Sale hy Religious Corporation, 

March 24, 1862. — Ordered, That in all future applications made 
to this court by religious corporations for leave to mortgage or sell 
their real estate, it shall be necessary to submit, with the petition 
to the court, a statement specifying what property had been sold 
by the corporation under any order of the court at any time within 
five years next preceding such application, and also showing the 
object for which sales, if any, were ordered, and the disposition 
actually made of the proceeds of any sale. Such statement shall be 
verified by one of the officers of the corporation. 

Sales hy Order of the Court. 

March 25, 1862. — Ordered, That all sales to be made by virtue 
of or under any order, judgment, or other proceeding of this court, 
after the first day of May, 1862, maybe noticed for and made at the 
Merchants' Exchange Sales-room, No. Ill Broadway, and that any 
order heretofore made, so far as it conflicts with this order, is 
vacated. 

But nothing in this order shall apply to any notice of sale here- 
tofore published ; and where any notice of sale has been given for a 
day subsequent to the first day of May, 1862, at the* Merchants* Ex- 
change, the same may be adjourned to the room above designated. 

Trial Fees. 

May 5, 1862. — Trial fees for causes heard at general term will 
hereafter be collected on the argument, to be paid in all cases by 
the moving party. 

Substitution of Attorney. 

Ordered, Whenever a consent is filed with the clerk of this court 
for the substitution of an attorney or the discontinuance of an action, 
the clerk may enter in the minutes of the court the substitution of 
the attorney or the discontinuance of the action, without any order 
of the judge therefor. 
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Special Term and Motions, 

After the October term of 1859, all motions at special term at 
chambers must be noticed for the first and third Mondays in each 
term, and for no other time. Such motions will be heard in order 
on those and the succeeding days, unless otherwise ordered by the 
judge holding the term, until disposed of. Motions must be noticed 
for twelve o'clock, noon. Ex-parte business will be attended to 
between ten and twelve o'clock each day. 

Ordered, That the following classes of motions shall have prefer- 
ence, at chambers, in the order herein mentioned, and that aU orders 
heretofore made in relation thereto be and arc liorcby vacated. 

1 . Motions to place causes on special calendars. 

2. Motions for extra allowance. 

8. Motions for judgments in foreclosure cases where no answer 
is put in. 

4. Motions for reference and for commissions to take testimony. 

5. Motions to discharge from imprisonment. 

6. Motions to punish for contcm][)t. 

7. All other motions to which preference ia given by the statute. 

8. The general call of the calendar. 

Admission of Attorneys. 

Mat 12, 1862. — Ordered, That a committee be appointed at each 
of the May and November terms, to whom the matters shall be re- 
ferred for such examination and inquiry. The committee are to 
report on or before the third Monday of tlie tenii. Where a certifi- 
cate of good character is submitted, the same should state that the 
party signing the same is acquainted with the character of the ap- 
plicant, and knows it to be good. 



NEW YORK SUPERIOR COURT RULES. 



ADOPTED JANUARY 18th, 1861. 



Rule 1. General and special tenfis, when held. — ^The general and 
special terms of the court will be held on the first Mondays of Janu- 
ary, February, March, April, May, June, October, November, and 
December, in each year, and will continue until the last Saturday 
of such months respectively. 

Rule 2. Business at general tertn; time of opening, — At the 
general terms, the court will hear appeals and enumerated motions. 
The general term will open at eleven o'clock A. M. 

Rule 3. IVial term. — The special term will consist of two or more 
trial terms, held by two or more justices, severally, and a term held 
by one justice, which will be designated the special (or equity) term. 
For the trial terms the clerk will prepare a calendar for each branch 
of the court, containing the issues of fact to be tried by a jury. 
Such calendars will be called and regulated by the justice presiding 
in each court. The trial terms will open at eleven, o'clock A. M. 

Rule 4. Special term. — For the special term the clerk will pre- 
pare a calendar, containing, first, the issues of law noticed for argu- 
ment at such term, and, second, all issues of fact noticed for trial, 
which are designated on the notes of issues as causes not requiring 
to be tried by a jury by section 253 of the Code of Procedure, or 
in which a jury trial is waived. The special term will open at ten 
o'clock A M., and the first hour will be devoted to the giving of 
judgment in undefended causes, and the hearing of litigated non- 
enumerated motions. The calendar will be taken up each day at 
eleven o'clock A. M. 

Rule 5 (as amended January ^ 1862). Non-enumerated motions. — 
At ten o'clock in the morning, daily, except Sundays, New- Year's 
day. Good Friday, Thanksgiving and Christmas days, the Fourth of 
July, and the days of annual election, special terms shall be held at 
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chambers to hear non-enumerated motions and applications required 
to be made in open court ; also for the trial of causes which the par- 
ties and the justice sitting in such term may consent to have tried 
before him without a jury, and giving judgment therein ; and also 
for giving judgment in actions under chapter one, title eight, second 
part of the Code. And as many special terms for such purposes 
may be held simultaneously as there may be justices attending to 
hold the same. 

Where the notice of a motion or application states that it will 
be made at chambers, or at a special term at chambers, it shall be 
heard there only, unless the parties otherwise agree ; and either 
party may there take the other's default therein. 

Rule 6. Attendance of justices at chambers. — ^The justices desig- 
nated to hold the general terms will attend at chambers daily, 
during their respective terms, from ten to eleven A. M., to dispose 
of ex-parte applications and of non-enumerated motions. All appU- 
cations for ex-parte orders, and for judgments upon failure to answer, 
during the general terms, must be made before eleven o'clock A, M. 

Rule 7 {as amended October ^ 1858). Appeals from orders on 
non-emumerated motions. — Appeals from all orders made on non- 
enmnerated motions will be heard on each Saturday during the 
general terms, at eleven o'clock A. M. Such appeals may be no- 
ticed for that time. Appeals from orders sustaining or overruling 
demurrers will also be then heard, and mil be heard in their order 
on the general term calendar. Six copies of the appeal papers must 
be furmshed to the court. 

Rule 8. Motion to set aside verdict as against evidence. — A party 
intending to move to set aside a verdict as against the evidence, 
most obtain from the justice who tried the cause an order staying 
the proceedings for that purpose. Such a motion will not be enter- 
tained unless the stay of proceedings be obtained and served within 
four days after the entry of the judgment by the clerk, or before the 
insertion of the costs by the clerk in the entry of the judgment. 
The court, by order, may permit the judgment to be entered and 
collected, without prejudice to a motion to set aside the verdict ; 
and may impose such terms on each party in respect thereof as to 
the court may seem meet. 

Rule 9. Case and exceptions on ^notion to set aside verdict as against 
evidence. — The party moving to set aside a verdict as against evi- 
dence, must prepare a case, and procure the same to be settled in 
the usual manner. If the party making the case intends to appeal 
from the judgment, when entered on the verdict, because of errors 
of law alleged to have occurred at the trial, ot m l\\fe fefe^^\ss^ l<5>x 



BUPKBIOS crauBT Kuira. 



jiiil^rinent, tie ninst prcmnt aurli allegod nrron In tha Due iiia<i<- I'-i 
RaUiiicMUletlie vprdicL ir tho (-irora complAlnmlof wnro oxi'ija 
to in uuo Hcuun. whca they ocanrred, the (<ns« msy Iw tiimt-i! i: 
QXCDptlonn. OB of conoi!. in the cvant of the oppHcuticin to set n 
the verdict bdng ilifiiioil. 

Buw 10. ffnaring m motion to tft aiMi wnlirl. — Thr matloa 
to ml iwidti tlia vonlict un t)l<^ cam when xuttlt-d, ujiixt h« broofclrt 
on. <m Ihc uiuitl notieo. at the Hpauitl term. No Bllvgiil M-run of 
law proMntnd by such cnw- will bs eoiiBidRriHl at thi «pt>i^ t«nn, 
unlciM by the exproiia directioiifl at tlie jiiatloe befont whom tbo 
c*UM wan i.iiud, 

RuLK 1 1 , App*iil fnuA oi^tr uroMtnjr "i" ff"''**!! " "«u trial. — 
If eitbfr (tarty appmt froiii an ordor of a JuhUcii Eriiitiii||; nr mlUa- 
Ing a odtv trial uii oiioh uKe, thu appeni may bu brought on li^forr 
tlie gpocral tiTin, on the iisuiJ notipc. If llic ordor rBfuM- a nn* 
trial, anil there bo nllcgeil cmirH of law uuutninrd In tlin cnsn on 
wIiIfIi the riiotloii wan iiiailc. the Hprn-al friiiii tlii> jii<lemnnt lii rr 
Kpcct to Biioli errors of law niuHt bu bruu)(ht on and ar^ied nt lli-' 
■lauiL' Umu with tho ^peal from the order rofiiriiig a new trial, ni 
the ipvoial term. 

KuLK 13. Cottt on appeal. — The costs, on an apii'Mil Ui the gen- 
eral term frum a Judgment, a« well oa from an order grnntins or 
refniiinK a motion Ui Ml Midc a verillct aa affinal uvlil--nc<t. whcni 
allowed by tlio court, ahull bo the ooata pruiwribcd lii hiiIhIIi Uion 
«U of soctiuu tbrwj hundred and seven of the amended Codr, to- 
gether with the expenses npoclflcd in section throe hundred antl 
nievan, But whero itn apponj IWira such order Is heard at llif same 
thne with lui appval IV'im the jiid^^ent in the eauae. thu tumrt may. 
In its disorution, give cosU on the former B[i|>eel, as If it wore a uio- 
Uon at special term. 



referue or roferuea, shall proouru and fund«h to llut r. 
report of Die referao or rorcrues, soltinK furtli distini^tly th« fii' i 
found on tha referenoe, and hi» or their docUion upon tlie poii.i 
Uw arising in the cause. 

Rut* H. LAdopttd Dr-uinhtr. IBRl,) Nottt of imt.— That an 

ntw of Issue hnrulnafbir filed wttli Uio olerk, in couihw wliioli liavL- 

bean on Uiu calendar for trial or nrgnment, ahnll Kjietufy tliH 

•r of the oonso on the last proeuding calendar on wbtob il was 

d, and tlia date of such calendar. And every nolo of Issue 
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general term, the special term, or the trial term. No cause shall be 
entered by the clerk on either calendar, unless the note of issue con- 
forms to this rule. 

Rule 16. (Atiopted March 6, 1852.) Notes of issue. — That all 
notes of issue hercmafter filed with the clerk, in causes which have 
onoe been on the calendar for trial or argument, shall specify the 
nmnber of the cause on the last preceding calendar on which it was 
entered, and the date on such calendar. And every note of issue 
shall state whether the cause is to be placed on the calendar of the 
general term, the special term, or the trial term. No cause shall be 
entered by the clerk on either calendar, uidess the note of issue con- 
forms to this rule. 

BULE 16. (Adopted March 19, 1853.) Note of m?/e.— That all 
notes of issue hereafter, for the general, special, and trial terms of 
this court, must be filed with the clerk eight days before the com- 
mencement of the first day of the succeeding term. 

Rule 1*7. (Adopted March 10, 1855.) Inquests. — That when a 
cause is placed on the day calendar for trial, the plaintiff may, at 
the opening of the court each day, take an inquest therein, in any 
case the court will consent to try without the intervention of a jury, 
though an affidavit of merits may have been filed, unless the de- 
fendant shall appear and state that a defence is intended to be made. 

Rule 18. (Adopted April 11, 1857.) Filing jftapers. Entering^ 
orderB, Motion for judgment. — ^The attorneys of the parties must 
file inunediately every paper read by them on a motion. 

Every order hereafter entered must specify the papers on which 
it was granted or opposed ; and the clerk is directed not to enter 
any order unless such papers are exhibited to him and filed, or un- 
less they have been previously filed. 

Either party, at the time of giving notice of trial for the special 
or trial term, may also give notice that he will move, on the first day 
of term, for jud^Dient upon the pleadings, or upon the pleadings with 
snch admission on his part as he may specify ; and may thereupon 
bring on the action to be tried, and move for such judgment as he 
may be entitled to upon the pleadings, with or without such ad- 
nussion. 

Rule 19. (Adopted I9th October y 1861.) False defences. Short 
causes. — ^In actions on contract, where there is reason to believe 
that the defence is interposed for the purpose of delay, and that the 
trial will not occupy more than one hour, the plaintiff may apply 
by motion at chambers or special term, on a noWce oi iowc Sivj^^ \ft 
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have the issue placed upon a special calendar for trial (serving wi 
such notice any affidavits or papers he may wish to use on the n 
tion, which have not already been served) ; and the same may be 
ordered in the discretion of the justice before whom the motion sh 
be made. 

If such motion be granted, the cause will be entered on a spec- 
calendar to be made by the clerk, on receiving a note of the iss 
specifying the number of the cause on tlie general trial calendi 
and the date of the order directing it to be placed on such spec: 
calendar. Such note of issue to be filed with the clerk four da 
before the day on which the cause shall be so entered. 

The special calendar will be called on the second and last Frid 
of each trial term, in part No. 1, for trials, by the justice there pi 
siding, and the causes may be tried in either part as may be < 
rected by such justice. 

If the trial of the cause shall occupy more than one hour, t 
trial may be suspended at the discretion of the court, and the cau 
be placed at the foot of the general trial calendar. 

Rule 20. Regulations as to the calendars. — Causes may be gen 
ally reserved by a written consent of the attorneys, filed at any tii 
before the case is on the day calendar. Cases so reserved m 
afterwards be placed upon the day calendar, on the application 
either party to the judge at chambers, provided two days* previc 
notice of such application be given to the adverse party. 

All causes marked " Off for the Term," shall have priority at t 
succeeding term, and will be placed in their order at the head of t 
calendar therefor. 

Causes passed, or run down, will be placed upon the calendar 
the succeeding term, as of the date of issue when thus passed 
run down. 
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HegtUation of calendar — Short causes. 

1. The general calendar for the trial of jury cases will be con- 
tiiined in its present condition for the year 1862, except that all the 
causes thereon will be re-numbered. New causes noticed for Janu- 
ary, or any subsequent term, will be placed at the end of the gen- 
eral calendar, in their order, according to date of issue. 

2. Gansee may be generally reserved by a written consent of the 
attorneys, filed at any time before the case is on the day calendar. 
Cases so reserved may afterwards be placed upon the day calendar, 
on the application of either party to the judge at chambers, provided 
two days' previous notice of such application be given to tlie ad- 
verse party. 

8. All causes marked " Off for the Ter7n" shall have priority 
at the succeeding term, and will be placed at the head of the calen- 
dar therefor. 

4. The calendar of causes to be tried by the court, witlwut a jury, 
will be called at the trial terms on the fourth Mondays of January, 
March, May, and November. 

6. Fifteen causes will be placed on each day calendar, and no 
calendar will be made for Saturdays. 

6. At the general terms, in appeal cases arising in this court, 
the parties may, by consent, reserve the argument until the second 
week in term, when all so reserved will be called in their order on 
the calendar. But in appeals from the marine and justices' courts 
no such reservation will be allowed, and counsel therein must be 
prepared for the argument when the case is reached in its order. 

11 
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7. In any action on contract, where there is reason to believe 
that the defence is interposed for delay, and that the trial will not 
occupy more than one hour, the plaintiff may, upon a notice of four 
days, apply at chambers to have the cause placed upon the special 
calendar for short cases, and which will be made up for the last Fri- 
day in each trial term. 

The notice must be accompanied by the affidavits (if any) npon 
which the motion will be founded. 

K the motion be granted, the order to that effect shall forthwith 
be delivered to the clerk, with a written notice specifying the num- 
ber of the cause on the general calendar. 

Should the trial occupy more than one hour, it may be sus- 
pended, in the discretion of the judge holding the court, and the 
cause will thereupon be placed at the foot of the general calendar, 
unless otherwise specially ordered. 



RULE ABOPTEB MARCH 22, 1851. 
Review of questions of practice, dtc. 

For the purpose of regulating the review of questions of practice 
decided by a single judge, the court adopt the following rule: 

Upon ttie decision of motions made before a single judge at cham- 
bers or at special term, in cases in which no appeal is allowed by 
section 349 of the Code, the judge may, if he deem the question of 
such importance and doubt as to render a review by tlie general 
term proper, give a certificate thereof; and the party desiring such 
review shall, within six days after the decision of such motion, pro- 
cure such certificate, and serve a copy thereof, with a notice of hear- 
ing for the next general term for which the same can be noticed ; 
and thereupon such motion shall be brought on and submitted for 
review, on written points, to be shown to the opposite counsel and 
then handed to the court. 

Such certificate shall not operate as a stay of proceedings, unless 
such stay of proceedings be expressly ordered. 



RULE ADOPTED MAY 2, 1857. 

Appeals from order's to he submitted on certified copies of the papers. 

Ordered, that appeals to the general term from orders made in 
motions at special terms and chambers be submitted upon certified 
copies of the papers used on the motion, instead of the original 
papers. 
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RULE ADOPTED SEPTEMBER 28, IB61. 
Argument of appeals from Marine and District Courts, 

Appeals from the marine and district courts shall hereafter, and 
imtil farther order of this court, be heard orally at the general term 
appointed for the submission thereof. 

The parties will be confined on the argument to a brief statement 
of thefSacts and points involyed, and the authorities relied on, unless 
the court shall otherwise direct. 

Assignee^ s" bond for hetiefit of creditors. 

Orderedf that the bond required to be given by an assignee, un- 
der the act of April 13th, 1860, respecting voluntary assignments 
for the benefit of creditors, must specify the place of residence of 
each surety named therein. 

At the time of presenting it for approval, it must be accompanied 
by an affidavit showing the nominal value, and also the actual value, 
of the property assigned ; and no bond will be hereafter approved 
until these requirements are complied with. 

Referees in supplementary proceedings. 

Owing to the numerous complaints which have been made re- 
specting referees appointed upon the nomination of parties applying 
for the examination of judgment debtors, in proceedings supplemen- 
tary to execution, — 

Ordered, that hereafter referees in such proceedings must be 
selected firom the following-named persons : 

Michael Ulshoeffer, Thaddeus H. Lane, 

Edward E. Cowles, Richard S. Gumming, 

Bartholomew O'Conner, Wm. Bloomfield, 

Malcolm Campbell, Joseph O. Brown, 

John S. Patterson, Wm. Sinclair. 



__^ 



TERMS OF THE SUPREME COURT, 

For the Years 1862 and 1863. 



GENERAL TERMS. 




Mrst District First Mondays of February, May, and Novem- 
ber, and third Monday of September, in each year. 

Second District. Second Mondays of February and December, 
at Brooklyn ; second Monday of May, at Poughkeepsie ; aad second 
Monday of September, at Newburgh, in each year. 

Third District. First Mondays of March, May, September^ and 
December, at the Capitol, Albany, in each year. 

Fourth District. First Tuesday of January, at Schenectady; 
first Tuesday of May, at Plattsburgh ; second Tuesday of July, at 
Caldwell ; first Tuesday of October, at Canton, in each year. 

Fifth District. First Tuesday of January, at IJtica; first Tues- 
day of April, at Syracuse; second Tuesday of July, at Oswego; 
first Tuesday of October, at Watertown, in each year. 

Sixth District. Fourth Tuesday of January, second Tuesday 
of May, second Tuesday of July, third Tuesday of November, at 
Binghamton, in each year. 

Seventh District. First Mondays of March, June, Septei&ber, 
December, at Rochester, in each year. 

Eighth District. Second Monday in February, first Monday in 
May, first Monday in September, third Monday in November, in 
Erie County, in each year. 



SPECIAL TERMS. 

First Distxict. First Mondays of January, February, March, 
April, May, Jun^j^ctober, November, and December, in each year, 
for enumerated mcSmns and trials without a jury, and a special 
term for motions on mt^lirst and third Mondays of each montih in 
each year, at chambers. 
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Second IHatrict First Monday of February, 1862 and 1863; 
second Monday of July, 1862, and first Monday of July, 1863, at 
White Plains, for trial of issues and enumerated motions. First 
Mondays of each month in each year, at Brooklyn. The January, 
March, September, and December terms, are for the trial of issues 
and hearing enumerated motions. First Mondays of January, Feb- 
ruary, August, and September, in 1862 and 1863, and first Mondays 
of July and October in 1862, in Dutchess County. 

Third DistiricL Last Tuesdays of each month in each year, at 
Albany City Hall, for motions only. 

Fmsrth JDiftrict. First Tuesday of March, at Sandy Hill ; fourth 
Tuesday of June, at Schenectady; first Tuesday of August and 
second Tuesday of December, at Ballston Spa ; fourth Tuesday of 
September, at Canton; fourth Tuesday of November, at Malone, in 
each year. 

Fifth District. Third Tuesdays in March and November, at 
Utioa ; third Tuesday in May, in Herkimer County ; third Tuesday 
in January and second Tuesday in September, in Jefferson County ; 
third Tuesday in June, in Lewis County ; third Tuesday in April, 
second Tuesday in June, and fourth Tuesday in October, in Onon- 
daga County ; third Tuesday in February and second Tuesday in 
December, m Oswego County, in each year. 

Seventh District. Fourth Mondays of January, February, March, 
June, September, October, and December, in Monroe ; of April, in 
Ontario County ; of May, in Steuben County ; of July, in Livingston 
County ; of August, in Cayuga County ; of November, in Yates 
County, in each year. No issues of fact wiU be tried at February, 
October, and December terms. 

Fighth District, Second Tuesday in January, fourth Tuesday 
in March, third Tuesday in Jime, fourth Tuesday in August, second 
Tuesday in November, in each year, in Erie County. 

Special terms, also, are held with every circuit, except in New 
York, Kings, and Erie. 



CIRCUITS AND SPECIAL TERMS. 

Albany Ooimty. First Monday of February, third Mondays of 
May and October, 1862 and 1863. 

AUeghany CowUy. Fourth Monday of March, third Monday of 
October, 1862, and second Monday of July, 1863, at Angelica ; 
second Monday of July, 1862 ; fourth Monday of March and third 
Monday of October, 1863, at Belmont. 



T SUPBKUE OOTJHT. 



Broome Coimty. Third Turaday of April, 18112 and 1863. 



Chemung Gmnty. Second Tueaday of April, 1682 ai 
Chenango ComUy, First Tuesday of Atigiist, 1H6S ar 



Corthoid Count',/. Secund Taeadaj of August, 1802 and 1* 
Delaaare County. ImA Tavadaj of May, ises and 1B63. 



Eaex Goimts- Fonrth Tuesdaya of April and Ocluber, 
ad 1863. 
Franklin Coualy. Firat Tneadays of Marcli and Scpte: 



r Coimty, Fourth Mondays of April and October, 
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Kings County. Second Mondays of January, March, April, Oc- 
tober, and November, 1862 and 1863; first Monday of June, 1862, 
and first Tuesday of June, 1863. 

Lewis County. Second Mondays of May and December, 1862 
and 1863. 

Livingston County. Fourth Monday's of January and April, and 
third Monday of October, 1862 and 1863. 

Madison Cowniy. First Tuesday of June, 1862 and 1863. 

Monroe County. First Mondays of January, February, April, 
and October, 1862 and 1863. 

Montgomery County. Third Monday of January, second Tues- 
day of May, and third Tuesday of September, 1862 and 1863. 

New York. Two circuit courts each month, on first Mondays of 
January, February, March, April, May, June, October, November, 
and December, and third Monday of September in each year, and 
also a farther circuit court for April, June, October, and December, 
1863. 

Niagara County. Fourth Mondays of January, May, and Sep- 
tember, 1862 and 1863. 

Oneida County. Second Monday of February, 1862, at Rome ; 
in 1863, at Utica; second Monday of June, 1862, at Utica; in 1863, 
at Rome ; and third Monday of October, 1862, at Rome ; in 1863, 
at IJIaca. 

Onondaga C<mnty. Fourth Mondays of January and May, and 
third Monday of September, 1862 and 1863. 

Ontario County. Second Mondays of February, May, and No- 
vember, 1862 and 1863. 

Orange County. Second Monday of January, 1862 and 1863, at 
Newburgh; second Monday of June, 1862 and 1863, at Goshen; 
second Monday of October, 1862, at Newburgh ; second Monday of 
October, 1863, at Goshen. 

Orleans County. Third Mondays in January and September, 
1862 and 1863 ; fourth Monday in May, 1862, and third Monday in 
May, 1863. 

Oswego County. Third Mondays of January and May, and sec- 
ond Monday of September, 1862 and 1863. 

Otsego County. Last Thursday of July, 1862 and 1863. 



F ^: J IM sa w .3 



— - - A Tiiiii^T .r .L31-1 joii •:»ecober, 1862 



u:.: 



J. -:..*> ., * .- u'^n ]i<>afUi7 ie Jiimurj. dr«t Mondays 

■ 1.. r'nri Jt'iiiiiiT^ It ±DrzL aoil Sorember, 



.:..r;..M.: Zhjtl ^iimaxT^ it ^grri jb^ OlcCobcr, 1862 

*r Jl^cr - - ' - .~ 'I '. TiiT-L TiiMtSKT :f Fmwt and aecond 

r.i •'-:<;•' Tlj.-: X-mL&7% :-^ Jflmarr aad May, and 



r.' f > i "" ■■: r . < ' '/ ""^f:!!'! ZTaathkj *j£ April and third Toes- 
.?•■-:> *. ' ; ' : f . Til^i M :iiii;i7 •:•( May, fim Monday of Og- 

•^ '. .>•':■. F-r-- T::ea.=AT .rf Jsae. 1K2 and 1868. 

.7^ w/ri <. r:r-: M^-iaj of May, 1862 and 1868, at 

'A*.vr:.>/ : i.- : f.-r.ii M.riiiT of ' S^ptemlMr, 1862 and 1868, at 

Hf^uU >' < "•'-.. F:r<t Mondays of Januanr and April, fourth 
M'/fj'Uv ^f :*<rp*.^i-'ib^r. aiid =cooni 3Ionday of >OTeniber, 1862 and 

Hiiffolk Count. I, Third Tue^avs of April and June, 1862 ; first 
Mori'Iny of Orl/iU;r, 1>)6'2 ; fourtb Monday of April, 1868; first 

MofnUy of O'ji'/V/frr, ISO^i. 

Sn/li,tfi7i. dounlif. Third Mondays of April and October, 1862 
firi'l IH*',;}. 

V'/r,//,/ r/ii/,i/y. Third Tuesday of August, 1862 and 1868. 

'/'nnipkiH'i ('nnn(if. Last TueH(hiy of April, 1862 and 1868. 

Iihttr tUuntlii. Koccmd Monday of January, fourth Monday of 
M.ii.h, Hiiil Ihtn) Momhiy of ScpUunber, 1862 and 186S. 
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Warren Gminty. Third Tuesday of April and fourth Tuesday 
of October, 1862 and 1863. 

Washington County. Fourth Tuesday of January, 1862, at 
Salem; fourth Tuesday of May, 1862, at Sandy Hill; third Tues- 
day of September, 1862, at Salem; fourth Tuesday of January, 
1863, at Sandy Hill ; fourth Tuesday of May, 1863, at Salem ; and 
third Tuesday of September, 1863, at Sandy Hill. 

Wayne County. Fourth Mondays of January, April, and Octo- 
ber, 1862 and 1863. 

Westchester C<mnty. Third Monday of March, second Monday 
of June, fourth Monday of November, first Monday of September, 
1862 and 1863. 

Wyoming County, Fourth Mondays in April and August, and 
third Monday in December, 1862 and 1863. 

Yates County. Fourth Monday of March and third Monday of 
October, 1862 and 1863. 

11* 



TERMS OF THE NEW YORK COMMON PLEAS, 

For the Years 1862 and 1863. 



General Terms. 



Third Mondays of February, April, June, October, and Dece 
ber, at 11 A. M. 

Special I'ermsfor the Trial of Issues of Fact 

First Mondays of January, February, March, April, May, Jui 
October, November, and December, at 11 A. M. 

Special Terms for Issues of Law ^ Motions, and Chamber Busities. 
First Monday of each month. 

Chambers in Vacation. 

Fifth week in March, June, September, and December, 18i 
and in March, June, August, and November, 1863. 

Special Calendar for Short Catises. 

Will be called 13th June, 11th October, 21st November, a 
12th December, 1862. 

Calendar of Causes to be Tried without a Jury. 
Will be called 24th November, 1862. 



L 



INDEX 



TO THE 



CODE ^]Srr> RULES. 



The reference is to the page. 



ABATE, when action not to, 68. 

ABSCONDING DEBTORS, attachment against proptrty of, 108. 

ABSENCE FROM STATE, eflfect of, on time of limitalion, 62. 

ABSENT DEBTORS, See Non-resident. 

ACCOUNT, how stated in pleadings, 88. 

verified copy of, to be delivered, S3. 
further^ may be ordered, 88. 
in Justices' courts^ either party may be required to exhibit, 50, 51. 

pleading founded on. 50. 
reference to takf^ after judgment on issue of law, 121. 

for Information of court, or to carry a judgment into eflfect, 121. 
by county treasurer, 228. 
by guardians, 1T6. 

See BUI of -particulars. Current account^ Long account. 
AOCOUNTABILiTY of guard'an, 176. 
ACKNOWLEDGMENT OF DEBT, when it must be in writing, 64. 

of undertakings, when necessary, 201. 
ACT {Code), division of, 27. 
when to take eflfect, 192. 
to what to relate, 27. 
construction of, 190. 

certain parts apply to lustices' courts, 51. 
ACTION defi.ied, 26, 58. 

provisions of Revised Statutes applicable to proceedings in, not repealed, 191. 

abatement of, 68. 

order for discontinuance, 284. 

discontinuing injustice's court, 47. 

after discontinuance in justice's court, 48. 

on judgment, 54. 

on undertaking, when not allowed, 151. 

against foreign corporation, 178. 

by attorney-general to vacate charter of corporation, &c., 180. 

when deemed commenced, 62. 

when deemed pending for certain purposes, 78. 

how commenced, 71. i 

can only be commenced within the period pTeacT\\)ed, S5. \^ 
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ACTION— (continued), 

title of, not changed on appeal, 144. 
for discovery abolished, 1653. 
form of, 77. 
kinds of, 26. 
criminal, defined, 26. 

and suit, distinction between, abolished, S3, 
limitation o^ 54. 
parties to, 65. 
place of trial of, 69. 
severance of, 87. 
transfer of, 47, 48, 85, 88, 89, 40. 
pending^ defence of, 79. 
notice of; 72. 
when to be deemed, 78. 
submitting controversy without, 162. 
offer to compromise, 166, 51. 

See Cause of action^ Civil action. Existing suits. Thing in action. 
ADDITIONAL ALLOWANCE, 188. See Allowance. 
ADDITIONAL TEEMS of court of appeals, 81. 
ADDITIONAL TIME, 173. See Enlarging time. 
ADJOURNMENT of court of appeals, 82. 

general and special terms of supreme court, circuits, and oyer and 

miner, 84. 
of hearing before refereee, 121. 
injustices' courts, 50. 
costs on, 121. 
ADJUSTMENT OF COSTS, by the clerk, 189. 

notice of, 189. 
of interlocutory costs, 140. 
ADMEASUREMENT OF DOWER, in county court, 87. 
ADMINISTRATOR. See Executor. 
ADMISSION of counsel and attorneys regulated, 199, 235. 
of service of summons, 77. 

of genuineness of paper, when may be required, Ac, 167. 
In answer of part of plaintiff's claim, 110. 
by not answering or replying, 85, 86. 
ADULTERY, Issues on question of, how settled, 207. 
ADVERSE claims to real estate, costs in proceedings on, 188. 
" " actions to determine, 186. 

party, examination of, as a witness, 168. 

examination of, to same matter, when assignor of thing in ac 
is examined, 171. 
possession, what is, 67,'58. 

" action by grantee of land, held in, 65. 

ADVERTISEMENT, publication of, how proved, 77. 

See Publication. 
ADVICE o/cottnsel, how sworn to, 204. 
AFFIDAVIT, title of, 178. 

to be filed, 104, 200, 201. 

copy to be served with order enlarging time, 178. 
of merits to obtain order extending time to answer or demur, 204 
of service of summons, 77. 
concerning venue, 215. 
of disbursements, 189. 
of publication, 77. 

on motion, proceedings where a person refuses to make, 172L 
folios of, to De numbered and marked, 208. 
AFFIBMA^^CE, judgment of, 82. 

In part, costs on, 161, 169. 
In court of appeals, 82. 

by default, \xi coutt ot a^^fe«A3^TiQ\. «J^Q^fc^\.9^ 
AFFIBMATIYE BELIEF, to defeudaat^m .V^. 
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AGE of infant, how ascertained, 216. 

AGENT, when liable to arrest, 90. 

when he may verify a pleading, 82. 
form of verification by, 82. 
See Managing agent. 

AGREEMENTS as to proceedings in a cause, to be in writing or entered on min- 
utes, 200. 

ALIEN ENEMY, time of limitation does not run against, 63. 

ALLEGATIONS in pleading^ when deemed true, 85. 

ALLOWANCE, under aecUon 808 of code, 138. 

" " 809 of code, 189. 

motion for, 214. 

of bail, 94. 
AMENDMENT of complaint, time to answer after, 79. 

of variances, 86. See Variance. 

of complaint, proceeding after, 79. 

of course, 87. 

to case or exceptions, 207. 

after decision on demurrer, 87. 

by order^ 87. 

on appeal, 144. 

to bring in new parties, 69. 

by dividing one action into several, 87. 

atler notice of appeal, of any omission in perfecting appeal or stay- 
ing proceedings, 144. 

in justice's court, 50. 

of Justice^s return on appeal, 214. 

referee may allow, 121, 
AMOUNT ADMITTED to be due by answer, order for payment of, 110, 111. 

AMOUNT CLAIMED, judgment by default not to exceed, 124. 

ofrelief;i23,124. 
ANSWER, the only pleading by defendant is a demurrer or answer, 78. 

statute of limitation must be set up by, 55. 

time to answer, 78. 

extending time to answer, 88, 178. 

and demurrer^ 80. 

what to contain, 80. 

and counter claim, 80. 

certain objections to complaint must be taken by, 79, 55. 

in action for libel or slander, 84. 

to recover property distrained, doing damage, 85. 

of statute of limitations, 55. 

constituting a counter claim, 80. 

of several defences, 80. 

sham and irrelevant, may be stricken out, 81. 

demurrer to, 81. 

frivolous, 118. See Fri/voloua dermcrrer^ answer^ <&c. 

new matter in, when deemed controverted, 85. 

judgment on failure of, 79, 111. 

objections to complaint not appearing on the face thereof, are to be taken 
by answer, 79. 

objection not taken by answer or demurrer, when waived, 79. 

time to answer if complaint be amended, 79. 

time to answer after service of order of arrest, 91. 

order for extending time to answer how obtained, 204 

may be allowed after time therefor has expired, 87. 

time to answer after order for discovery of books, «Sbc., 208. 

admitting part of claim, 110. 

amended^ of course, 87. 

0/ several defences^ to be separately stated, 80. 
to be numbered, 203. 
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ANSWER— (continued). 

of counter-claim, 80. 

to part, and demurrer to regfdue of complaint, 80. 

sbam and irrelevant, may be stricken out, 81. 

when it may be replied or demurred to, 81. 

motion for judgment on, 81. 

av/pplemental^ when proper, 88. 

frivolous^ motion for judgment on, 118. 

discovery of documents to enable defendant to pr*- pare, 302. 

striking out for non-compliance with order for discovery, 2u3. 

injustices' courts, 49. 

judgment for want of^ 50. 
of title in justice's court, 47. 

to be accompanied with undertaking, 47. 
proceedings after, 47, 48. 
as to one of several causes of action, 48. 
APPEAL in general^ substitute for writ of error, 148. 
second, place of, on calendar, 81, 82. 
who may appeal, 148. 
parties to, bow designated, 144. 
title of action not changed by, 144. 
bow made, 144. 

entry on docket that judgment secured on, 125. 
mistake In proceedings a^ter notice of, may be rectified, 144. 
clerk to transmit papers to appellate court, 144. 
intermediate orders reviewed on, 144. 
judgment on, 144. 

restitution on reversal of judgment, 144, 145. 
new trial may be ordered on, 144, 145. 
time for, 145, 153. 

cannot be enlarged, 178. 
when it commences to run, 145, 153. 
costs on, 187, 138. 
exceptions for purposes of, 120. 
sections 268 and 272 applied to pending appeals, 120. 
to court ofappeaUy in what cases, 80, 120, 145. 

from judgment at general term on verdict subject to the opin- 
ion of the cou^. 119, 145, 146. 
I)ower of court on, 81, 120. 
remittitur after, 31, 196. 
when to be reheard, 82. 
judgment on, 32. 
security or deposit on, 146. 
security or deposit may be waived, 146. 
sureties becontfng insolvent, new undertaking may be ordered, 

146. 
stay of execution on, from judgment directing the payment ol 
money, 146. 
fr«m judgment directing the assignment or delivery oi 

documents or personal property, 147. 
from judgment to execute conveyance or other instru- 
ment, 147. 
from judgment directing sale or delivery of real prop- 
erty, or for the sale of mortgaged premises, 147. 
on appeal being perfected, proceedings stayed, 148. 
security may be dispensed with or limited in certain cases, 148. 
by executors, administrators, trustees, or persons acting in an- 
other's right, 148. 
undertaking on, and service thereof, 148. 
security on, to be approved and justify, 148. 
undertaking on, may be in one instrument or several, 148. 



case of perishable property, 149. 
undertakings on^tobe filea^l^^. 



«rl n/ojipooii-dwoaniiod). 
tlmo for, 145. 

■laUmeut orOcU far, IIS, 14A, iC& 
what pipsn clerk 1b to ntaro, 198. 
appellant \o cbum tha return to be ma 
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■Ittan party miifDiiClijelOrirEiiment, m. 

ditmlnal M, ftjr not aerrlo^ copln of the ciBe» 1114- 

form oT order or jndgmpnt in court bolow nfler illnnitRSal of, 194 

eopv noUco of BTgDinent to bo aeot to clerk, 1^ 

ooplnsof cnwsuid polnu to be fumlsbod the Judges, clerk, ui 

one ooaniel onl; on eub Mr. 19S. 

JnilttgnentflfifflrqianDc orreTeiwI byilebnlt, 193, 196, 19B. 

m»7 ba rabmlUBd on nrlbled urif uionls, 1S6, US. 
time preMTlbcd bj rutefl may be enlarged, IVC. 

ten utSei oiled encb ilsf. 196. 

dil« of bane of pwfcd onus, 196, 

•LrtklDE cBnse Iton calendir, 196. 

elerk lo keep mFmoniadDm of Ibe cicbunraid cauees 19T. 



le lit sapronio cowri/rom an *tu*r*i>r court. In wbat ciBM, 149. 
•enoriti qpon, ISO. 
irbere beird, IDO. 
judgment on, wbere enter«d ud docketed, 16a 

in lAe aupreme cottri. auperior i^mirt. and J^iiD York commoti pha», 
fii>ma ftntjleivdui to the ffentral terr/t. 
time for, 1«. 
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APrEALS, BeeOowl^nppeBi: 

&Fr£ABANCE, wbat lo be dannod, Sits. 

rmtlilu dorendiuit lo notleo of appHoaUon rorJndgmsBt, 11 
vohiMarii, oqolvalpnt lo peraonolMrricB orMUBmono, 11 

AITELLAMT, tba pottf ipiieiUngli, 143. 

APFOISTUSST o/Urmt, <Co., 8B, 84, SC^ 188. 
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ARGUMENT, notice of, of appeal in court of appeals, 194. 

to general term of snpreme coart, 211. 
of cases reserved for, 195. 
ABBEST, no person to be arrested in a civil action, except as prescribed by the 
code, 89. 
code not to affect the act to abolish imprisonment for debt, &c., or amend- 
ments thereto, 89. 
provisions of code as to, not to apply to proceedings for contempts, 89. 
in what cases, 90. 

on proceeding sapplementary to execution, 131. 
of female, 90. 

order for^ by whom made, 90. 
affidavit to obtain, 90. 

to be med, 200. 
secority on issuing of, 91. 
when made, 91. 
form of, 91. 

within what time to be served, 91. 
undertaking and affidavit to be filed, 200, 201. 
and affidavit to be delivered to sheriff, 91. 
copy of, and affidavit to be delivered to defendant, 91, 91$. 
mo^on to vacate, 96. 
delivery of defendant's undertaking to plaintiff, 93. 
how made, 92. 

defendant may be discharged firom, on bail or deposit, 92. 
by bail, 92. 

io action for usurping an office, 182. 
See Bail. 
AS3AULT, ad,ionfor^ must be brought within two years, 61. 

justices of the i>eace have no jurisdiction of, 46. 
costs in, 136. 
ASSESSMENT of damages where there is no answer, 112, 205. 

after j udgment on issue of law. 1 20. 
after appeal to court of appeals from order granting a 

new trial, 81. 
to defendant, 117. 
ASSIGNEE of thing in a^ion may sue in his own name, 65. 

takes subject to right of set-ofl^ 65. 
is liable for costs, 142. 
pending an action, may be substituted as plaintiff, in lieu 

of assignor, 68. 
of property held adversely, may sue in name of assignor, 65. 
ASSIGNMENT of thing in action, in what cases, 65. 

effect ol^ on set-of^ 65. 
not to abate the action, 68. 
ASSIGNOR of thing in action, examination o^ as a witness, 171. 

ASSOCIATION. See Banking association. 

ATTACHMENT, in what cases it may issue, 108, 104. 
by whom granted, 108. 
requisites to the issuance of^ 104. 
affidavit to obtain, to be filed, 104^ 200. 
security on issuance of, 104. 
to whom directed, and what to require, 104. 
several may issue at the same time to different counties, 104. 
how executed, 106. 

proceedings on, in case of perishable property or vessels, 105. 
of rights and shares of defendant in the stock of corporations, &c., 105. 
sheriff may sue for debts, &c, 105, 107. 

glaintiff in, may prosecute action on notes, d^c, attached, 107. 
ow executed on property incapable of manual delivery, 105. 
certificate of the defendant's interest in stock of corporation to be fur- 
nished to sheriff, 106. 



ATriOEtMENT-(fj>Bttnn«d), 

defi^ndiut may pn)CBiB lilichiirgB o£ ind retnru of [irojNJtlj on glvl 

nnflerlaWnruriliedofendiuitoii such rtlKhflrgBofaltiichrdonl, 108 
[cilnrn ur. nnd proceiMUaKS UureoD, 1M». 

sllowmoe iniuldilf.id tadtoU In sctiDnB eommon™! by, 139. 
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ATTENDAMTa Ar courfe, aqpervlwrn lo provide, 88, K 
ATTOBMEY, rcgqlMlon u ta n&nbHlon .>f, to pmeliQe, 1» 



Bgreetncnt by, u U pnwscdloe IQ action, to b« tn writing or 
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tu BObNirlhu plendlDiEB, S2, 
ATTOKNEY-GBNEfiAI^ mUoiu by, IBO. 
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BANEaNG ASSOCIATIONS, time of Umitatlon not applicable to actions against, 

64. 
BANK NOTES, time of limitation not applicable to actions upon, 61. 
BATTERY. See Assatdt 

BILL OF EXCEPTIONS, not necessary. 118. See Exceptions. 
BILL OP EXCHANGE. See BilU and notes. 
BILL OP PAETIOULARS, court may order either party to deliver, 8a 

See Account. 
BILLS AND NOTES, complaint in action on, 84. 
costs of several actions on, 136. 
parties to actions upon, 68. 

pat in circalation as money by moneyed corporations, limita- 
tion of action on, 64 
provisions as to assignment not to apply to transfer of, 66. 
action or defence upon, how pleaded, 84. 
BOND, actions on^ justice of the peace has jurisdiotion in certain, 48. 
costs of severe actions on same bond, 186. 
executed before July 1, 1843, judgment on, ITT. 
to be proved or acknowledged, 200. 

of assignee for benefit of creditors, 248. * 

See Official bond^ Surety bond, Undertaking, JRephmn bond. 
BOOKS, clerk to keep certain, 201, 124 

See J>iscovery, Inspection, Judgment-book, Production. 
BROKER, when liable to arrest, 90. 
BUFFALO, appeal from justices' courts in, 158. 

superior court of, 80. 
BUSINESS out o/c(mr^, judges may transact, 85. 
See Judge at chambers. 
of corporation, injunction to restrain, 101. 
BY-LAW of city corporation, action upon, may be brought in justice's court of 
a city, 52. 

c. 

CALENDAR, supreme courts when clerk to enter cause on, 115. 

order of disposing of issues on, 115. 
issues of law to have preference on, 115. 
criminal cases to have preference on, 218, 238, 235. 
when cause may be stnick fh)m, 211. 
in New York common pleas, 241. 
in the superior court, 240, 289. 
in the first district, 282. 
of court of appeals, clerk to make, 195. 

to be printed, and copies delivered to judges, 195. 

rules 6, 10, 12, and 20, with notice that 14 copies of cases and 

points are required, to be printed on, 19T. 
criminal cases to have a preference on, 196, 288b 
bow regulated, 19T, 198. 
exchange of causes on, 19T, 196. 
call of, 198, 19T. 
to continue for one year, 198. 
preferred causes on, 196, 19T, 288. 
/or general term, of stipreme court, clerk to prepare and print, 210. 
appeals, how placed on, 210. 
other cases, how placed on, 210. 

certiorari to remove proceeding to have a preference on, 218. 
CALLING PLAINTIFF not necessary, ^6. 
CASE on trial of question of fact by the court, 120. 

after trial by court or referee, or to set aside nonsuit, dismissal of com- 
plaint or verdict, 207. 
time to make, 207. 
time to propose amendments to, 207. 
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CASE— (conUnued). 

settlement of, 120, 118, 207, 208. 
to be filed, 206. 

order declaring it abandoned, 206. 
statement o^ mr appeal to court of appeals, 208. 
to be printed, 218. 
motion for new trial on, 118. 
on appeal from motion for new trial, 118. 
agreed on by the parties, 162. 
not provided for by the code or the ralea^ 190, 828. 
in court of appeals^ what to eont^n, 194. 

to be printed, 191^ 
copies to be served, 194. 
copies of; for Judges. 196. 
CAUSE QF ACTION, when it aocnies on a current aoeonnt, 61, 
when it accrues in cases of firand, 60. 
what may be joined, 85. 
when to be numbered, 208. 
CAUSES of demurrer, T8. 
CERTAIN. See Indefinite and uncertain. 
CERTIFICATE of service ofmimmons by tTis sTieriff, 77. 

to enable parties to appeal from order on a point of practice, 

242. 
of good moral character of applioants for admiasion to practice 

as attorneys, 199. 
of defendants^ interest in rights and shares of corporatioiia, 106. 
that title came in question on trial, 48. 
that no return filed in court of appeals, 198w 
of deposit in lieu of bail, 96. 
CERTIORARI, to remove proceedings, hearing of, to bo preferred on calendar, 

218. 
where heard, 213. 
CHAMBERS, orders at, how vacated or modified, 143, 149. 
orders at, appeal from, 148, 149, 152. 
adjournment of special term to, 35. 
business at, 36. 

appeal from order at, in common pleas, 242. 
See Judge at chambers. 
CHANGE of attorney, 202, 284. 
of place of trial, 70. 

when the county designated is not the proper coanty, 70. 
because an impartial trial cannot be had, 71. 
for convenienee of witnesses, and to promote Justice, 71. 
eflFect of, 71. 

transfer of papers on, order for, 71, 200. 
See Exchange. 
CHARTER of city corporation^ action on, injustices' courts, 52. 

of corporation, action to annul, ISO. 
CHATTELS. See Goods or chattels. 
CHILDREN, questioning legitimacy of, 227. 

Bee Infant. 
CHOSE IN ACTION. See Thing in action, 

CIRCUIT, issues of fact in the supreme court, when the trial is by Jury, to be tried 
at, in other cases at the circuit or special term, 114. 
issues of law to be tried at circuit or special term, 116. 
number of counsel to examine witnesses and sum up at, limited, 206. 
nonsuit at, 20a 
calling plaintlfi; 206. 
appeals from, 150. 
courts, statutes as to, repealed, 33. 

times and places, Ac, of holding, 34. 

extraordinary terms of, 34. 

may he ac^ourned by entry on the minntes, 86. 
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OIEOUIT o<wr<«— (contiimed). 

Jaiy may be drawn for an adloomed drcnlt. 85. 
notice of trial may be given for adjourned, 85. 
inabili^ of Jadgo to bold, 85. 
rooms for boldine, 85. 
CIVIL ACTION defined. 2T. 
See Action. 
CIVIL REMEDY, not merged in criminal remedy, 2T. 
CLAIM agaiDst deceased persons, cost of proceedings on, 141. 
personal, notice of baying none, 72. 
admitted by answer, order for satisfaction of. 110. 
See AmoimijBiU of particular a^ Demand. 
CLAIM AND DELIVERY cj personal property in courts of record, 96. 

requisites of affidavit to obtain delivery, 97. 
requisition to sberiffto take and deliver tbe property, 97. 
security for return of tbe property, 97. 
defendant may except to plain tifl''s sureties, 93. 
wben defendant deemed to bave waived exception to 

plaintiff's sureties, 98. 
plaintiff's sureties, wben and bow tojustifjf, 98. 
wben sberiff re^onsible for sufficiency of plaintiff's 

sureties, 98. 
wben defendant cannot reclaim the property token, 93. 
when defendant entitled to a re-delivery of tiie property 

taken, 98. 
defendant to give undertaking with sureties, 98. 
wben property taken is to be delivered to plaintiff, 98. 
defondanrs sureties, wben and bow to justify, 98. 
wben sberiff responsible for defendant's sureties, 98. 
qualification and justification of sureties, same as on arrest, 

99. 
property, bow taken wben concealed in any building or 

inciosure, 99. 
duty of sberiff as to keeping and delivering property taken, 

99. 
claim of property by third party, 99. 
notice and affidavit, and proceedings thereon, to be filed, 

100. 

verdict on, 116. • 

Injustices* courts, 44 
affidavit, 44. 

undertaking on part of plaintiff, 44. 
direction to constable, 44. 
summons, 44. 
duties of constable, 45. 

defendant may except to plaintiff's sureties, 45. 
proceedings on exception to plaintiff's sureties, 

45. 
judgment for defendant, if plaintiff's sureties 

fail to justify, 45. 
defendant may require return of tbe property, 

45. 
undertaking on tbe part of defendant, 46. 
qualification and justification of sureties, 46. 
sections 214, 215, 216, of code apply to, 46. 
trial of; 46. 

jury to assess value of property and damages, 46. 
wben action may proceed without personal serv- 
ice of summons, 46. 
fee of justice, 46. 



CLAIM to real property^ allowance in addition to costs in proceedings to deter- 



mine, 188. 



\ 
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CLAIM to r^al property — (continued). 

within what time to be made, 66u 
of third party in snpplementary proceedings, 184. 

See Ad/c6rse claim, tlOT^jfUciing olaim, I^eetfnent. 
CLERK, the word defined, 190. 

duty of^ on receipt of note of issue, IIS. 

on docketinejustice^s judgment, 49. 
to keep a jndffment book, 124* 

other books, 201, 
to insert costs in entry of judgment, 180. 
to make up judgment-roll, 124. 
to compute interest on verdict or report of referee, 189. 
to enter judgment in conformity with verdict, 118. 
to enter chamber ordw, 158. 
as to preferred causes, ia first district, 284. 
to traosmit papers to appellate ooort, 144. 
service on, for the par^, 175. 

to enter name of counsel taking order, dec, by default, 214. 
his duty on entry of judgment by confession, 165. 

for want of an answer, 118. 
of court qf appeals^ 

to make a calendar, 195. 

duty ol^ as to exchanged causes, 197. 



_f6Mqf^ 140. 



CODE, 8ee^c<. 

of other States, Ac, evidence ofi 178. 
GO-DEFENDANT, when he may be examined as a witness, 170. 

See Defendant. 
COMMENCING ACTION, manner of, 71. 

when deemed commenced, 68. 
time for, 54 

See Limitation of coitions. Time for commencing actic 
COMMISSION OF LUNACY, fees on executing, 224. 

COMMISSION, costs of drawing interrogatories to answer to, 187. 
to receivers of property of foreign corporation, 110. 

COMMISSIONERS of highways, appeals from determination of, to coi 

court, 87. 
COMMON LAW, a rule of construction o^ not to apply to code, 190 

of other States and countries, how proved, 178. 

COMMON PLEAS, /or the dty and county ofN&UD Tor*, jurisdiction at, 89 
removal of causes from, to supreme court, 89. 
may review judgments of marine and justices' courts, 40, 158 
terms of, 40. 

general terms of, by whom held, 41. 
special terms, by whom held, 41. 
judgment on appeal, where given, 41. 

at general term, how pronounced, 41. 
rehearing of appeal, 41. 
judges o^ not to receive fees, 41. 

when justice's judgment to be deemed a judgment of^ 52. 
may appoint a crier, 41. 
rulee of 241. 

continuation of calendar, 241. 

reserving causes, 241. 

causes off for the term, 241. 

causes to be tried by the court without a jury, 241. 

number of causes on calendar each day, 241. 

reserving causes, at general term, 241. 

short causes, placing on special circuit calendar, 242 

review of questions of practice, 242. 

appeals A-om orders to be submitted on certified coi 
of papers, 242. 
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COMMON PLEASybr the city and cottnty of Nemo YorJc^ rtUea ©/—(continued). 

argument of appeals, ttoia marine and district courtis, 

218. 
assignee's bond for benefit of creditors, 248. 
referees in supplementary proceedings, 248. 
terms of, 260. 
COMPANY, officers and directors of, may be arrested, 90. 
COMPENSATION to attorneys, 186. 

COMPLAINT, is the first pleading on the part of the plaintiff, 78. 
reqvdaites of, ordinarily, 78. 
in action for libel or slander, 84. 
what cauttes of action may be joined in, 86. 
all^ations oi^ ivhen admitted, 86. 
time to answer, 78. 
after service of order of arrest, 91. 
copy of, need not be served with summons, 72. 
demand of copy of, 71. 

only one copy need be served on the same attorney, 72. 
when copy to be served after demand, 72. 
demurrer to, 78. 

objections to, when deemed to be waived, 79. 
when to be served after order for discovery of books, &c, 208. 
motion for judgment for not serving copy, 123. 
after notice of no personal claim, copy need not be served, unless de- 
manded, 72. 
after amendment, 79. 
filing of^ before publication of summons, 76. 

in all cases, 176. 
dismissal of, for not serving copy, 128. 

for not proceeding to trial, 128, 206. 
discovery^ to enable plaintiff to prepare, 202. 
amendment o/y 87. 

answer after, 79. 
stipplementaly when allowed, 68, 88. 
verification o^ 82. 
injitsiices' courts^ 49. 

See Pleading. 
COMPROMISE, offer of, 51, 166. 

See Offer, 
COMPUTATION of time. See Time. 

CONCEALED DEBTORS, jurisdiction of county court as to, 87. 
CONCEALED DEFENDANT, attachment against the property of, 103. 

service of process on, by publication, 75. 
See Attachment. 
CONDITIONAL EXAMINATION of parties, 168. 

costs on attending to take. 137. 
CONDITIONAL ORDER, time for complying with, 214. . 

CONDITION PRECEDENT, performance of; how pleaded, 84. 

CONFESSION of jvdgmsnt toithout action^ judgment may be confessed for 
debt due, or contingent liability, 165. 
statement in writing, and form tbereof, 166. 
statement for, to be filed, and judgment entered thereon, with $6 

costs, 166. 
judgment-roll, how constituted. 166. 
execution of such judgment, 165. 
execution for installment of such judgment, 166. 
in justices' courts, 48. 

CONFLICTING CLAIMS to real property, actions to determine, 185. 

place of trial o^ 69. 

allowance in addition to costs in proceedings to 
determine, 188. 
to personal property, when. intet^X^^k^ct «X\.oN*fe^<2ra.^^. "^ 



OOKBENTJndgniBiit Id HUon fur divorce csmot be Ukenbj, SET. 

u to prooeedinei In a ciiiiae U be In wrlMni, 803. 
OOKBT&Bm igUdd saSsKt, to be nttlUn tiro yevs, m 
CON8TEU0TI0N 13/ ™«, dc, illowiooo In aoHon for, IgB. 

of pladln^ BS. 

«r oDdo, 19n. 
CONBTEOCTIVE NOTIOK, wben notloo of lis paitfoiu Is, 73. 
UONTEUFT Id iKHibejlns ordei in BapplemFntorf prooeed^nga gonon 

provlsloinaa to arrest ond biill.iJo nnlipiilyto proeoedlng 
Betvloelo brEDKBnorty lbto.ooda Aoa not apply to, ITft 
OONTEHTED MOTIONS, where to bo benid, IT! 
OONTIFirASOE OF ACTION by a»ignof> ot roprBaeaUtlva, io., Ba 
GONTB&CT, acliom m. wlthto nhst Uine to be oommonHd, eO. 

eyitleiiCB of new, or eonHnnLng, iDOat be in wrltl 
Bee Perjbrmiince. 
OONTHOVBEBY, oaiirl nu iletmroiao, 83. 

toimmUw wUhoiii aotion.169.B11. 
CO-PLAINTIFF, or OO-DEFENDANT, euMlnation of. » s vrltnRK, 
COPY uf pipct ar pleading nay be eubslllnled tJC b lost original. IIT. 

of opposite Entity. IGT. 
n/pJeadin^fc itc, (o be fiirnlahti to court. 
odJorytrUl, lit 
DD enomerated moUons, Sid. 
on Argoment od apecLal pf-rdlot, ell), 
on appall to geneni terni, Sll, 
ftom aarrogate, ail. 

O0BON£B, irtaeu to act Inplacu of sheriK ITS. 

protlSona relallni to iherlffia to apply to, ITfl. 
action ii«alnal, to be taken n'lUila twi> years, 00. 

COBPORATlON, eerirlea oFpruc^ on^^proFluoni d[ tlie oode Dpplli 

sopertor conrt, New York nnminon pleu. mayou" Mnrt 
and tecordBR!' Donrla of iiltlin, have .taiisdlctlun at, 4(1 

^te^t Id, may be soldonder attAthniont, I(IS, IM.' 
ladgmaat of rortbltars igi^iiat, 1S3, 
ceoelier of prnperty oi; 110, 

bon eiamined, aa to property of a judgment-debtor, IBS 
acUon to annul charter A, ISO. 
Bee AHaehmmtt, Foreign comioralloHt, SfaMcip- 
ration, Quo uorranhi, Bdluioua earparatiimt, 

« of atlomeys, Mllcltur 

it between tho nirtiM, 
railed OMtn, laK 



'9, all stitubja, raleft *o, aa to oost 
icl, repealed, 185. 
amoont "C to bo regulated hy ag 
□ettidb Allowanooe to previdUQg 



t,l3E. 



to either parly In dlasretlon of the Doiirl,190. 
amount of, 1)R. 

allo<raDOBliiadd!tlaBta,1B9 ita AUmcatia. 
bow iBwrttd to jBdgmenl, '^. 
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COSTS— (continued). 

adjustment of, 189, 140. 
in action in name of the people, 141, 142. 
against an infant plaintifi, 140. 
on a settlement, 133, 142. 

after discontinuance injustice's court by reason of answer of title, 47, 48. 
in an action by or against an executor or administrator, or a trustee of an 
express trust, or a person expressly authorized by statute to sue, 141. 
in proceedings against joint debtors, heirs, devisees, &c (ss. 875, 881), 188. 
on claim against a deceased person, referred pursuant to the statute, 141. 
in action to recover dower, 188. 
on confession of judgment without action, 165. 
on submitting controversy without action, 162. 
on appeals from surrogates' courts, 191. 
set-oflFof, 159, 160, 161. 

after offer of defendant to compromise, or to liquidate damages, 166, 167. 
after notice of no personal claim, 72. 
on appeal, 187, 188. 

from justices' court, 159, 160. 
in a special proceeding, 141. 
against assignee, 142. 
party in interest liable for, 142. 
on postponement of trial, 140. 
on motion, 140. 

on motion for judgment on special verdict, or for ju<lgment subject to the 
opinion of the court, or for a new trial on a case at general term, 137, 
388. 
against married woman, how collected from, 128, 
interlocutory^ how adjusted, 140. 
in supplementary proceedings, 134. 
injustice's court, 46. 

after offer, 51. 
security for, 141. 

on review of a decision of an inferior court, 141. 
on perpetuating testimony, 137. 
on conditional examination of witness, 187. 
on sale of real estate of infant, 218, 
COUNSEL, when liable to arrest, 90. 

to endorse papers on taking a default, 214. 

only one on each side to be heard in court of appeals, 196. 

admission and examination of, 199. 

number of; on trial of issues of fact, 206. 

on hearing at general or special term, 214. 
advice of; how sworn to, 204. 
to stand to examine witness, 206. 
See Attorney. 
COUNTER-CLA.IM, defendant may set up in answer, 80. 
what may be set up as, 80. 
several may be set up, 80. 

where several set up they arc to be separately stated, 80. 
reply or demurrer to, 81. 
allegations of, when deemed true, 85, 86. 
COUNTY COURTS, existing provisions of law as to, repealed, 86. 

pending suits not affected by repeal of exi.-ting law, 86, 48. 
jurisdiction of, 86. 

exclusive power to review justice's judgment on appeal, 80, 152. 
when open, 88. 
terms o^ 88. 
jurors in, 88. 

of Kings and Erie counties, exception as to, 87. 
suits in, may be transferred to supreme court, 86, 48. 
appeal froniy to supreme court, 149. 
new trial on appeal ftom, 158. 
12 
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COUNTY JUDGE, has power of a judge of supreme court at chambers, 172. 
orders by, 171, 172. 
orders of, how reviewed, 149. 

may enlarge time for taking proceedings in the action, 173. 
COUNTY TREA8UEEE, moneys to be paid to, 228. 

accounts of, how to be kept, 223. 
to make an annual report, 228, 
reference to examine his accounts, 223, 224. 
COURT below, attorneys and guardians in, to be deemed such in court of appeal 

194. 
trial by, 119. Bee IHal hy the court 
of appeals, jurisdiction ot, 80, 145. 
power of, 81. 
appeals to, 30. 

appeals to from justices' courts, 81. 
either party may bring on cause for argument, 194. 
terms of, 31. 
additional terms of, 81. 

preference of causes on calendar o^ 81, 196, 197. 
position of cause on calendar on a second or subsequent a] 

peal, 31, 32. 
judgment of, how pronounced, 32. 
sheriff to provide rooms for, 82. 
where to be held, 32. 
how adjourned, 82. 
rehearing in, 82. 
judgment of affirmance in, 32. 
rules of, 198. 
of common pleas. Bee Common pleas. 
superior. See Superior cou/rt. 
county. See County courts. 
recorders. See Recorders' courts. 
mayors. Bee MoA/or's court, 
of oyer and terminer, statutes as to, repealed, 33. 
of justices of the peace, 42. 
COURTS, enumeration ot, 29. 

jurisdicliou of; generally, 80. 
when they acquire jurisdiction, 77. 
CRIER, for court of common p'eas and superior court, New York, 41. 
CRIMINAL action, deiined, 26. 

cases, have preference on calendar, 196, 218. 
conversation, actions for, cannot be brought in justlce^s court, 46 
to be brought within six years, 60. 
costs in, 186. 
CURRENT ACCOUNT, time of limitation in actions to recover balance of, 61. 



D. 

DAMAGE. Answer in action to recover property distrained for, 86. 
DAMAGES, rate of, where recoverable, 124. 

writ of inquiry of, 81. 

defendams, jury may assess, 117. 

defendant may offer to liquidate, 51, 166. 

by reason of injunction, reference to ascertain, 101. 

assessment of, on judgment by default, 112. 

in action for usurping office, 188. 
DATE of issue, on appeal, 210, 81, 82. 
DEATH of party to action, effect of, 68. 

on time of limitation, 59, 63. 
after verdict, 68. 

o/Juaticet whose judgment ia ap^jeaXed, effect of, 156, 157. 
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DEBTOB to Judgment debtor, ma/y pay amoant of his indebtedness to sheriff in 
certain oases, 182. 
examination of^ in supplementary proceedings, 181. 
See Absent debtors^ Concealed debiorSf Imprisoned debtors^ In- 
solvent debtors. Joint debtors. 
DECEA.SED PES80N8, costs on reference of claim against, 141. 

judgment debtor, proceedings against heirs and devisees of, 141. 
DECISION on trial of question of fact by the court, 119. 

of law, 119. 
See Judgment. 
DEOBEE, time for commencing action on, 60. 

of surrogate, appeals from, regulated, 211. 
See Judgment. 
DEFAULT of answer, when judgment may be taken for, 111. 

when plaintiff may be required to give security before taking 
judgment for, 112. 
in court ofappecus, not allowed, 198. 
order or judgment by, counsel taking, to endorse paper contatning proof 

of service, 214. 
in proceedings to obtain mandamus or prohibition, 213. 
on motion. 2U9, 213. 

judgment by, not allowed in action for divorce, 209. 
orders taken by, to state name of counsel taking, 214. 
injustices' courts, judgment on, 50. 
See Inquest. 
DEFECT of parties, demurrer for, 79. 
when to be disregarded, 88. 

See Errors and defects. Mistake. 
DEFENCE, after judgment, 76. 

when deemed waived, 79. 
where more than one, to be numbered, 203. 
sham and irrelevant, may be struck out, 81. 

See Equitable defences. Irrelevant defences, Partial d^ences, Sham 
defences. Several defences. 
DEPENDANT, party adverse to plaintiff is, 53. 
who to be, 67. 
service of summons on, 74. 

served by publication, may be allowed to defend after judgment, 75. 
arrest of, 89, 90. 

attachment against property of^ 103. 
appearance by, 77. See Appearance. 

entitles to notice of all ordinary proceedings in the ac- 
tion, 175. 
entitles him to notice of application for judgment, 112. 
arrest of, in what cases, 90. 
order on, to satisfy amount admitted due, 110. 
affirmative relief to, 117. 123. 
judgment against one of several, 116, 123. 
damages of, jury to assess, 117. 
when papers need not be served on, 175. 
costs to, of course, 186. 
where several defendants, 187. 
offer of, 61, 166. 

examination o^ to the same matter, 169. 
in person, to endorse papers, 202. 
when to inrnlsh copy pleadings to court, 116. 
not personally served with process In justice's court, time for appeal, 

168. 
how punished for not obeying order for discoverv, 203. 
See Absent d^enda/nt, Co-d^enaant, Parties, Several defendants, Arrest. 

DEFICIENCY on mortgage, county court has jurisdiction for collection of^ 86. 

DEFINITE. See Indefinite, \ 
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DEFINITION of action, 26. 

ofcivil action, 27. 
of criminal action, 26. 
of special proceeding, 26. 
of ju'lgment, 111. 
of trial, 114. 
of general verdict, 116. 
of special verdict, 116. 
of order, 171. 
of motion, 171. 
of real property, 189. 
of personal property, 189. 
of property, 190. 
of district, 190. 
of clerk 190. 
DEFINITIONS and di/oikons, 26. 
DELIVERY of personal property^ 96, 48, 44. See Claim and delivery of% 

aoTial property. 
DEMAND that trial be had in proper county, 70. 

of copy complaint, when and how made, 72. 
of admission of docimients, &c., 167. 
of particulars, 83. 
DEMUBBEB, or answer, onljr pleading on part of defendant, 78. 
within what time to be served, 78. 
need not be verified, 82. 
to coTuplaintj in what cases, 78. 

may be to all complaint or to any one alleged cause of action, 

when it may bo disregarded, 79. 

must specify the grounds of objection, 79. 

objections not appearing on face of complaint to be taken by 

swer, 79. 
grounds for, when deemed waived, 79. 
to amended complaint, 79. 
and answer, 80. 

for improper joinder of causes of action, proceedings after, 87, 
to answer, in what cases, 81. 
to counter-claim, 81. 
to reply, 62. 

/Wi^o^o MS, judgment on, 113. See Frieoloiis demurrer. 
appeals to general term from order overruling, &c, 151. 
amendments after, 87. 
injustices'* courts, 60. 
DENIAL, how made, 80. 

DEPOSIT, in lieu of bail, defendant mav be discharged from arrest on, 94. 
sheriff to give defendant certificate of, 95. 
to be paid into court, 95. 
substituting bail for, 95. 
disposition of, 95. 
of moneys, &c., in court, 95, 110. 
order for payments of, out of court, 221 

with Trust Company of New York, account of, how kept, &c, 224. 
in lieu of security, on appeal, 146. 
DEPOSITION, on motion, 172. See Commission, Conditional eeoaminatioi 
DESCENT CAST, effect oi; 68. 
DETAINING personal property, action for, within what time to be brought, 

DETERMINATION, complete, ordering parties to be brought in to effect, 68, 

proper, " " « «' " " 87. 

of ultimate right of the parties, power of the court to ma 

128. 
of conflicting claims to real property, 185. 

to personal property, 96. 
by iwUTploatding^ 69. 
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DETEBMINATION— (continued). 

of court or officer of special jurisdiction, how pleaded, 84 
See Final determination^ Judgment. 
DEVISEES of deceased judgment debtor, proceedings against, 168. 
costs in proceedings against, 138. 
See Joint debtors^ dbc. 
DIFFICULT and extraordinary cases^ allowance in, 189. 

DIBECTOB of moneyed corporations, provisions as to limitations of actions, not 

to apply to certain actions against, 61. 
arrest of, 90. 
DISABILITIES, what are, 59, 68. 

effect of; 59. 

when they must exist, 64. 

defendant out of Statei, 62. 

of alien enemy, 68. 

by death of party entitled to sue or be sued, 64. 

several, effect of, 64. 

not applicable to certain actions, 64. 
DISBUBSEMENT, affidavit o^ 189. See Coats. 

DISCONTINUANCE, order for. 284. 

injustices court, by reason of title coming in question, 47. 
DISCOVEBY, action for, abolished. 168. 
of property, order for, 180. 
to prepare pleadings, 202. 
of books, papers, and documents, 202, 167. 
order for, 167, 208. 
to operate as a stay, unless, &c, 208. 
motion for, how miade, 202. 
motion papers, what to state, 202. 
order for, how enforced, 208. 
See Production. 
DISMISSAL of appeal in the court of appeals, 193, 194. 

on appeals from justice's court, 167. 
of complaint, for not serving copy, 128. 

for not proceeding in action, 128, 205. 
See Nonsuit. 
DISOBEDIENCE to order in supplementary proceedings, how punished, 134. 

DISTBAINED property, answer in action to recover, 86. 

action for recovery of; where to be tried, 70. 
DISTBICT, the word defined, 190. 

courts in the city of New York, 51. 
appeals from, 162. 
DIVISION of act, 27: 

of actions, 26. 

of remedie!», 26. 

of causes of action on allowance of demurrer for mi^joinder, 87. 

DIVISIONS a7id definitions, 26. 

DIVOBCE, summons in action for, may be eerved by publication, 75. 
complaint for, 225. 
answer in action for, 226. 

judgment by default or consent cannot be taken in, 2(>9. 
trial of issues in actions for, 207. 
proceedings in, not to be published, 227. 

reference to take proof of material facts stated in the complaint, 225. 
referee not to be named by the parties, 226. 
on ground of adultery, averments in, complaint for, 225. 
objections to legitimacy of children to be stated in complaint, 227. 
manner of settling the issues in, 207. 
examination of plaintiff as a witness, 226. 

DOCKET of justice^ 8 judgment, 49. 

justice to enter pleadings in, 49. U 

_=__ ^^ 
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DOCKET OP JUDGMENT, entry on, of the words, "«eowe<2 on appeal^' 12£ 

onpeUtion^ in what cases, 214. 
DOCKETING JUDGMENT, on filing judgment-rolU 125. 

of justice's court, 49, 52. 
DOCUMENTS. See Admission, Discovery. 
DOMICILE. See Hesidmce. 
DO WEB, tenant in, interest o^ how calculated, 225. 

costs in action for, 188. 

admeasurement of, 87. 
DEUNKAKD. See IIoMtvM drunka/rd. 
DUE, answer admitting part of claim to be, 110. 



E. 

EJECTMENT, place of trial of, 69. 

by grantee of land held adversely, 65. 

ENDORSEMENT of papers, 201. 

of papers on taking a default, 214. 

ENLABGING TIME to take proceedings^ time to take any proceedings ezcep 

an appeal may be enlarged, 173, 196. 
by order for discovery, &c., 208. 
orders for, how granted, 204. 
to make a case, 207. 
See Time. 
ENTITLING affidavit, 173. 
ENTRY, or right of entry, action after, 57. 
of appearance^ when allowed, 202. 
of order, 152, 200. 
of verdict, 118. 
of judgment, manner of^ 123. 
after oflfer, 166. 
fees for, 140. 
on petition, 214. 
in mortgage cases, 219. 
in judgment-book, 125. 
See Docketing judgment. 
ENUMERATED MOTIONS, what are, 209. 

when to be noticed, 210. 
papers to be furnished on, 211. 

when motion may bo made to strike from the calendar 
211. 

EQUITABLE remedies, distinction between, and legal abolished, 26. 

ERIE COUNTY, first subdivision of section 80 not to apply to, 87. 

ERROR, writ of, abolished, 187. 

See Appeal. 
ERRORS and defects when to be disregarded, 88. 

See Amendments. 
ESCAPE, time of limitation in action for, 61. 
EVIDENCE of foreign laws, 178. 

of foreign public tecords, 178. 

provisions as to, applied to justices' courts, 51. 

on the trial of an issue of fact by the court, how reviewed, 120. 

pleadings not to be, in criminal proceeding, 88. 

examination in supplementary proceedings not to bo, in criminal pro 

cecdings, 131. 
of now or continuing contract to take case oat of statute of limita 

tions, 64. 
See Admissions^ ^Examination of parties, Examination of tjoU 
nesses. \ 
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SXA&ilNATION of parties^ by adversary only in the cases prescribed by the 

code, 168. 
may be on the trial, conditionally or on commission, 168. 
bef.»re trial, 168. 
in actions f t divorce, 226. 
attendance for purposes of, how compelled, 169. 
punishment for rerasing to submit to, 169. 
testimony on. may be rebutted, 169. 
on their own behalf, when, 169. 
of co-plaintiflF or co-defendant, 170. 
of joint contractors or parties united in interest, 170. 
of toiinesses^ witness not ezcladed by reason of interest 170. 
party for whose immediate benefit action is prosecuted or de- 
fended, 169. 
assignor of cause of action, 170. 
at circuit, mode o^ 206. 

witnesses and parties^ conditionally, by commission, 168. 
of applicants for admission to practice as attorneys, &c., 199. 
in supplementary procf edin^s, 131. 
of parties or witnesses on a motion. 172. 
See Supplementary proceedings. 

EXCEPTIONS, to a matter of law arising on the trial of an issue of fact by the 
court may, for the purpose of an appeal, be taken within ten 
days after written notice of the judgment, 120. 
to be reduced to writing or entered in the minutes of judge, 118. 
hearing of in first instance at general term, 118. 
not necessary to review in court of appeals a judgment on a verdict 

subject to the opinion of the court, 119. 
separating, 118. 
need not be signed, nor sealed, nor need a bill of ezcepttons be made, 

118. 
how stated in a case, 118. 
form of, and what to contain, 118, 208. 
settlement of, 118, 207. 
filing, 208. 

when deemed waived, 208. 
to sureties on appeal, to court of appeals, 148. 

on claim and delivery, 98. 
to bail, 98. 

to report of referee, 206. 
EXCHANGE of causes on calendar, 196, 197. See Change. 

EXECUTION of course, within five years, 126. 
hy order, after five years, 126. 
kinds of, 127. 
form of, 128. 

to be deemed process, 127. 

need not be eoaled nor subscribed, except as prescribed, 127. 
to what counties it may issue, 127. 
may issue to several counties at the same time, 127, 128. 
on judgments In existing snits, 188. 
debtor of execution debtor may pay, 182. 
leave to issue, how obtained, 126. 
against the person, 128. 
against a married woman, 128. 
return of in what time, 129. 

how compelled, 129. 

should be to the clerk with whom judgment-roll is filed, 129. 
existing provisions of law, applied to, 129. 
071 judgment of justice^ s courts 50. 
proceedings supplementary to, 180. 
on confession of judgment without action, 165. 
See Sv/pplemerdary proceedi/ng9. 
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EXECUTORS, costs in actions by or against, 141. 
cannot be sued in justices* courts, 47. 
may sue without joining party in interest, 66. 
may appeal without giving security, 148. 
reference of claim against, 141. 
EXEMPTION LAW retained by the code, 191. 
EXISTING practice^ when it may be adopted, 190, 228. 
rtUea abrogated, 190. 
law^ as to executions, continued, 129. 
' suits^ appeals in, 188. 

time of limitation in, not affected, 55. 
no writ of error allowed in, 148. 
execution on judgment in, 188. 
application of coae to, 187. 
issues of fact in county court in, 189. 
provisions and rules relating to, 187. 
EX- PARTE OKDEE, how vacated or modified, 143. 
may be entered, 152. 
when may be made, 171 . 
proceedings stayed by, 172. See Order. 
extending time to answer, 172, 178. See Enlarging time. 
EXTEAOEDINARY terms, governor may appoint, 34, 188. 

cases^ allowance in, 139. 
EXTRA ALLOWANCE. See Allowance. 



F. 

FACT, questions of, not in issue on pleadings how tried, 54, 121. 
FACTOR, when liable to arrest, 90. 
FAILURE of proof, what is, 86. 

FALSE imprisonment, action for, cannot be brought in justices' courts, 46. 

must be within two years, 61. 
costs in action for, 136. 
FEE BILL abolished, 136. See Costs. 

FEES, judges of superior court, and New York common pleas, not to receive, 
of clerks, 140. 
ofreferees, 122,140. 

when forfeited, 122. 
to witnesses in supplementary proceedings, 184. 
for copies of papers, 140. 
of sheriff on attachment, 109. 
to a justice for his return, 161. 
of attorney and counsel, 135. 
of commissioners in lunacy, 225. 
FEIGNED ISSUES abolished, 54 
substitute for, 54. 
See Issttes. 
FEMALE, when she cannot be arrested, 90. 

See Married Woman. 
FERRIES, jurisdiction of county court as to, 87. 

FICTITIOUS name, party may be sued by, when real name unknown, 88. 
FIDUCIARY CAPACITY, arrest for money received in, 90. 
FILING transcript of judgment, effect off as a lien, 126. 

of justice's court, 49, 52. 
complaint, 75, 76. 
summons and pleadings, 175. 
notice of lis pendens, 72. 
notes of issue, 210. 
case, 207, 208. 
undertakings, 177, 200. 
on appeal to court of appeals, 149. 
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FILING— (continued). 

affidayits, 104, 200, 201. 
papers, 200. 

copy, in lieu of original, 177. 
orders as jndKments in certain cases, 214. 
notice and affidavit, on claim and delivery, 100. 
order appointing receiver, 188. 
judgments, 201. 
FINAL ORDER, appeal from, to court of appeals, 81. 
FINDING OF FACTS not required at general term, 120. 

controlled oy general verdict, 117. 
FINE, power of county court to remit, 87. 
arrest in action for, 90. 
See Forfeiture^ Penali/y. 
FIRST JUDICIAL DISTRICT, proceedings commenced before one judge in, 

may be continued before another, 85. 
motionsin, 171, 172. 
rules of court in, 238. 
note of issue in, 115. 
notice of trial in, 115. 

employment of stenographer on trials in, 115. 
hearing of appeals to general terms in, 150l 
default on motion in, 218. 
special circuit calendar in, 288. 
short causes, 288. 
preferred causes in, 288. 

mortgage or sale of real estate by religious cor- 
porations in, 284. 
sales by order of the court in, 284, 220. 
trial fees at general term in, 284. 
substitution of attornev, order for, 284. 
discontinuance, order for, 284. 
special term at chambers, 285. 
motions at chambers, 285. 
admission of attorneys, 235. 
position on calendar of causes called and passed in, 

See Common pleaa^ Superior court 
FISHERIES, jurisdiction of county court as to, 87. 

FOLIOS of case in court of appeals, to be numbered and printed on margin, 194, 
the like in supreme court, 218. 
of pleadings, &C., to be marked, 208. 
FORECLOSURE of mortgage^ county court has jurisdiction of, 86. 
service of summons on unknown parties in action for, 76. 
place of trial of, 69. 

allowance in addition to costs In actions for, 188. 
notice of lis pendens in actions for, 78. 
staying sale on, 228. 

FOREIGN CORPORATION, actions against, in what court and by whom It 

may be brought, 178. 
service of summons on, 74. 

by publication, 74. 
attachment asainst the property of, 108. 
See Corporation. 
FOREIGN laws, how proved, 178. 

FORFEITED RECOGNIZANCES, power of county court to remit, 87. 

See Recognisances. 

FORFEITURE, action for, within what time to be commenced, 61. 

against directors or stock- 
holders of moneyed 

12* 
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FOEFEITURE— (contlnned). 

place of trial of action to recover, 70. 
Judgment oi^ against corporation, 183. 
to people, actions for, 185. 
FOEM of action aboJished, 58. 

of pleading abolished, 77. 
FOBMEB PRACTICE, when it may be adopted, 190. 

inconsistent with the code abrogated, 190. 
FRANCHISE, action against persons claiming, 182. 

penalty for usurping, 183. 
FRAUD, certain actions for, may be in courts of justices of the peace, 48. 
when right of action accrues in cases of, 51, 60. 
time of limitation in actions for relief on the ground of, prescribed, 60. 
arrest when defendant has been guilty of, 90. 
FRIVOLOUS demurrer^ answer, or reply, party prejudiced by, may move 

judgment on, 113. 
FUEL for courU, who to furnish, 32, 85, 36. 
FULTON amAl Hamilton, when considered one county, 34. 
FURNITURE for court, who to provide, 32, 86, 86. 
FURTHER account, 83. 

See Account 
return, to court of appeals, 193. 

on appeal from justice's court, 166. 
Ume, 173. 

See Enlarging time. 

G. 

GENERAL denial, when and how made, 80. 

guardian, security to be given by, 216. 
how appomted, 216. 

not to receive property of infant until security given, 216. 
proceedings on petition for, 217. 
See Guardian, Partition, Special guardian, 
and special term, numl>er of counsel on hearing at, 214. 
rules, judges to frame, 191. 
term, appeal to, 120. 
terms ofsu>preme court, number of, annually, 38. 

judgment, how given at, 83. 
extraordinary, 34, 188. 
existing provisions of law as to, repealed, 
inability of judge to sit at, 35. 
of the superior court, when held, 286. 

what will be heard at, 236. 

justice appointed to hold will attend 

chambers, 287. 
for hearing appeals from orders on n 
enumerated motions, 237. 
of Neva York common pleas, when to be held, 250. 

calendar for, 241. 
review of orders of single ju< 
at, 242. 
verdict, 116. 
GOODS or diattds, action for taking, detaining, or injuring, within what tlm< 

be brought, 60. 
See Personal property. 
GOVERNOR to appoint terms, 34, 188. 
GRANTEE OF THE PEOPLE, limitation of action by, 56. 

of lands held adversely, action by, 65. 
GUARDIAN for infant, when necessary, 66. 

appointment of, 66, 216. 
for married woman not necosaaty, ^. 
to continue in court ot appe8k^&,iL.^4. 
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GUARDIAN— (continned). 

accountability of, 176. 

not to receive the property of an infant nntil he has given security 

to account, 5sl6. 
ad litem, officers of the courts to act as, 216. 
liable for costs, 140. 
duties and compensation ot, 215. 
who not to be appointed, 216. 

not to receiye funds of infant until he has given security, 216. 
general, how appointed. 216. 
security by, 216. 
payment of moneys to, 218. 
special, how appointed, 217. 
order appointini^, 21T. 
security by, 218. 

H. 

HABITUAL DRUNKARD, county court has jurisdiction of, and of the estate 

of, 37. 
other powers of county court, as to, 87. 
service of summons on, 74. 
HAMILTON and Fulton, when considered one county, 84. 
HEIRS of deceased judgment debtor, proceedings against, 168. 

See Joint debtors, <&e. 
HUSBAND AND WIFE, when they should join, or be joined, as parties, 66. 

&ee Divorce, Married woman, Wye. 

I. 

IDIOT, service of summons on, 74 
IMMATERIAL. See Irrelevant 

variance, 86. 
IMMEDIATE BENEFIT, person for whose immediate benefit action is prosecu- 
ted or defended, may be a witness, 169. 
IMPRISONED DEBTORS, jurisdiction of county court as to, 87. 
IMPRISONMENT for debt, act as to, not affected by the code, 89. 
of defendant, effect of on time of limitation, 59, 68. 
INABILITY of judge to hold a special term, circuit court, or sit at general term, 

or preside at oyer and terminer, provided for, 85, 178. 
of mayor's or recorder's court, 40. 
to hear motion, 178. 
of county judge, to try case, 88. 
of county court to hear appeal, 88. 
INCONSISTENT statutory provisions repealed, 190. 

rules and practice abrogated, 190. 
INDEFINITE and uncertain pleadi^ig may be made more definite and cer- 
tain by amendment, 88, 
motion to correct, 218. 
INDEX to cape in court of appeals, when necessary, 194. 
INDIAN LANDS, railroads through, county court has jurisdiction of, 87. 
INDORSEMENT on papers, of name and residence, 201,' 214. 
INFANCY, effect of on time of limitation, 69, 68. 
INFANT plaintiff, costs against, 140. 
service of summons on, 74 
guardian of, Uable for costs, 140. 
sale, mortgage, or other disposition of real estate of, county court may d< 

cree, 87. 
specific performance by, county court may decree, 87. 
to appear by guardian, 66. 
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INFANT— (continued). 

guardian for, how appointed, 66, 215, 216. 
age of, how ascertained, 216. 
amount of property of, how ascertained, 216- 
sale of real estate of, 217, 218. 

proceeds of sale of real estate of, to be brought into court, 218. 
costs on reference as to sale of real property ofi 218. 
guardian of, to give security to account, 216. 
See (xuarman. 
INFERIOR COURT, costs on review of a decision of, in a special proceeding, 

141. 
appeal to county court and New York common pleas from, 152. 
appeal to supreme court from, 149. 
INFORMATION in natv/re of quo warranto abolished, and action sabstitu- 

ted, 179. 
INJUNCTION, writ of, abolished and order substituted, 100. 

may be by the court, or a judge, or a county judge, 100. 

to suspend business of corporation, 101. 

In what case granted, 100. 

may be granted at any stage of the action before judgment, 101, 

how grounds for issuing may be shown to the court, 100. 

after answer, 101. 

security upon, 101. 

to stay business of corporation, 101. 
affidavit on which obtained, to be filed, 200. . 
reference to ascertain damage on, 101. 
defendant may be heard befbre granting of, 101. 
motion to vacate or modify, 103. 
stay by, effect of, on time of limitation, 64. 
INJURY to the person or character^ defendant may be arrested in action for, 
90. 
to person or property, action for in justices' courts, 48. 
INQUEST, intention to take, must be expressed in the notice of trial, 206, 206. 
may be taken on the opening of the court, any day after the first day 
of the term, unless an affidavit of merits be filed, 205. 
INQUIRY ofdaniagea. ^qq Assessment of damages. 
INSANE PERSON, service of summons on, 74. 

limitation of action against, 59, 68. 
See Unsound mind. 
INSOLVENT DEBTORS, jurisdiction of county court as to, 87. 

bond of assignee of, 248. 
INSOLVENT surety^ new undertaking may be ordered, 146, 147. 
INSPECTION of books, Ac, 167, 202. See Discovery. 
INSTALLMENTS, execution for, on judgment by confession, 165. 
in mortgage cases, allowances on, 189. 
action for, on bond, 48. 
INSTRUMENT in toriting^ parties to actions upon, 68. 

costs, where several actions on one instrument, 186. 
for payment of money ^ action or defence on, how pleaded, 84. 

in justices' courts. 50i 
allowance in addition to costs, in action for construction of, 138>. 
See Sealed instrument. 
INTEREST, on verdict or report of referee, when allowed, 189. 
not to disqualify a witness, 170. 
party in, to sue, 65. 
all parties in, to be joined, 67. 
when all parties in, need not be joined, 67. 
transfer of, not to abate action, 68. 
INTERLOCUTORY costs, how adjusted, 189. 140. 

within what time to be paid, 214: 
INTERMEDIATE ORDER, when may be reviewed on appeal, 80, 144. 
INTERPLEADER, when it will be ordered, 69. 
INTERBOQA.TOB,iE&y costs for drawing, 187. 
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INTRUSION Into office, action for, 181. 

lEBEGULAEITY, ootiee of motion for, to specify irregnlarity complained of, 

209. 
ISBELEYANT answers and defenses may bo stricken out, 81. 

or redundant matter may be struck out on motion, 88. 
motion to strike out as, wlien and how made, 218. 
ISSUES, different kinds oi; 118. 
feigned, abolished, 54. 
when they arise, 118. 
when issues of fact arise, 114. 
when issues of law arise, 113. 
of law and fact may arise in one action, 114, 
when there are issues of law and fact, the issues of fact to be first tried 

unless court otherwise order, 114. 
the judicial examination of is a trial, 114. 
how tried, 114, 205, 207. 
may be referred, 121. 

of taw to be tried by the court, unless they are referred, 114. 
o/fctct in action for the recovery of money only, or specific real or per- 
sonal property, or for a divorce, to be tried by a jury, unless jury 
trial is waived, or a reference be ordered, 114. 
in other actions, to be tried by the court, except a jury trial or a refer- 
ence be ordered, 114. 
of/act triable by the court may be tried at circuit or special term, 114, 

205. 
of fact triable by a jury or by the court, to be tried before a single judge, 

114. 
of fact in the supreme court, to be tried at a circuit when the trial is by 

jury, otherwise at circuit or special term, 114, 115. 
how settled, 207. 

o/la/w to be tried at a circuit or special term, 115. 
o/law to have preference on the calendar, unless the court otherwise 

direct, 115. 
of law proceedings in judgment on, 120. 
decision, on what to contain, 119. 
where tried, 114. 

either party may notice for trial, 115. 
note 0^ to be furnished to clerk, 115. 
note of, in first district, 115. • 

to be entered on calendar, 115. 
how disposed of on the calendar, 115. 
of fact joined in a county court before July, 1848, 189. 
date of, on appeal, 210. 
when either party may bring to trial, 115. 
in divorce cases, 207. 
See Note of issue. Trial, Verdict. 
ITEMS OF ACCOUNT, when need not be inserted in pleading, 83. 
how to be delivered, 88. 
further particulars of, 88. 

J. 

JOINDER of causes of action, 85. 
of defences. 80. 

of parties, 67, 68. See Parties. 
joinder of parties, where some refuse to join, 67. 

where parties very numerous, 67, 68. 
JOINT and several defendants, proceedings against, where the summons is 
served on one or some of the defendants only, 76. 
where the summons is served on all the defendants, 76. 
judgments in actions against, 123. 
contractor, examination of; as a witness on his own behalf, 170. 
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JOINT- (continued) 

debtor 8^ heirs, deviseeSj legatees, and tenants Jiolding wader a 
ceased judgment debtor, proceedings against, 168. 
on judgment against one of several joint debtors, those not sei 
may be summoned to («how cause why they should nol 
bound by the judgment, 163. 
if judgment debtor die after judgment, his heirs, devisees, or 
atees, or the tenants of real property owned by him, 
aflFccted by the judgment, may be summoned to show « 
why judgment should not be enforced out of estate of decea 
168. 
form of summons, 164. 

summons to be accompanied by affidavit of amount due, 16 
answer by party summoned, 164 
subsequent proceedings the same as in an action, 164. 
answer and reply to be verified as in an action, 165. 
attachment may i^isue to compel application of property to j 

ment of the judgment, 164. 
costs in proceeding:) against, 138. 
JUDGE order of, when enforced in same manner as an order of the court, 10 
inability of, to hold a special term, circuit court, or sit at a general tt 

or preside at oyer and terminer, provided for, 86. 
at cTiambers, business before, 85. 

county judge has power ot, in actions in the supreme co 
172. 
of coii/rt of appeals may adjourn court, 82. 

orders by, 196. 

may enlarge time for taking any proceedings, 1 
of supreme court to transact business out of court, 85. 

business commenced before one judge in first jndi 
district, may be continued before another, 85, 17 
to appoint times and places for holding courts, 34. 
inability of^ 85. 
of superior court, to take no foes for services, 40. 
of New York common pleaa, review of orders of, 242. 
of county court, powers of, 172, 173. See Cou/niy Jud^e. 

JUDGES to meet and revise rules, 191. 
not to act as referees, 1S2. 

JUDGMENT, defined, 111. 

on failure of defendant to answer, 79, 111, 209. 

where to be applied for, 204. 

after service by publication, 112, 205. 

for the difference on an admitted demand and admitted coun 

claim, 112. 
after amendment of complaint, 79, 
clerk to enter pursuant to verdict, 118. 
manner of entering, 123, 201. 
clerk to insert costs in entry of, 189. 
clerk's fee for entering, 140. 
in action to recover personal property, 124. 
how dirccte<l, 124. 
on the pleadings, motion for, 81. 
against joint or several defendants, 76, 128. 
for want of reply to answer, 81. 
on frivolous demurrer, answer, or reply, 118. 
to be entered in judgment book, 126. 
when and how docketed, 125, 49, 62. 
entry on docket of, " secured on appeal," 126. 
on report of ref&ree, 122. 
on issue of law, proceedings on, 120. 
on bond and warrant, &a, executed before July, 1848, 177. 
hy confession, 48, 165. 
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JUSTICES' COURTS of New Yorkeil/y, 61. 

o/oMeSf jurisdiction of, 52. 

general provisions as to, 52. 
transcript of judgment of, 49, 52. 
appeals from, to common pleaSj 152 to 161. 
wnen judgment of^ deemed judgment of ] 
common pleas, 52. 
supplementary proceedings on judgment ot, 130. 
JUSTICES o/thepeace^ courts qf, existing provisions of law as to, abolishe< 

jurisdiction of, 48. 
rules in, 49. 
pleadings in, 49, 50, 51. 
answer of title iu, 47. 
variance, 50. 
amendments, 60. 
execution, 60. 

to furnish transcript of judgment, 49. 
certain provision of the code applied to, 51. 
offer of defendant in, 61. 
judgment by confession in, 48. 
fees to, for return on appeal, 161, 
how to make a return, 156, 214. 
appeal to court of appeals in actions commenced be 

jttdgmentof, how reviewed, 152, 86, 81. 

transcript of, may be filed and doct 

with county clerk, 49. 
effect of filing such transcript, 49. 
when a lien on real estate, 49, 52. 
powers of county court as to, 87. 
JUSTICES of superior court. New l ork, number of, 41. 

JUSTIFICATION of slander, how pleaded, 84. 

of bail, 94, 200. See £aU. 
of sureties on appeal, 148. 
of sureties on claim and delivery, 99. 
of sureties in all cases, 200. 



K. 
KING'S COUNTY, first subdivision of section 80 of the code not to apply t 



L. 

LANDLORD and tenant^ effect of relation of, on time for commencing acti< 

recover real property, 58. • 

LANDS. See In dian lands, /^te lands. Real property. 

LA.WS of other States and governments, how proved, 178. 

inconsistent with code repealed, 190. 
LEGAL NOTICES, time for pubUcation of, how computed, 178. 

LEGITIMACY of children, how questioned in actions for divorce, 227. 

LBTTERS PATENT, action to vacate, 181. 

LIABILITY oreaied hy stattUe, within what time to be sued upon, 60. 

time for bringing suit upon, 60. 
LIBEL, actions for, cannot be brought in justices' courts, 46. 

must be brought within two years, 60. 

how stated in 'complaint, 84. 

answer in action for, Si. 

costs, 136. 



INDEX. 281 



HEN bj Judgment on real estate, 186, 49, 51. 
hj attflehment on real estate, 78. 
ofjusttoea^ Jadgment, 49, 62. 
LIFE INTEBEST, how computed. 226. 229, 280. 
LIFE TENANT. See Terumt/or life, Dmoer. 
LIOI1T8, tat ooorta, superylsors to furnish, 82, 85. 
LIBflTATIONS, defence ol^ must bo set up in answer. 56. 
revival of debt barred by, 64. 
{jfacUona^ repeal of existing limitations, 64. 
when action deemed commenced, 62. 
effect of absence from State on, 62. 
See Tinneafor commencing actions. 
LIQUIDATE DAMAGES, defendant may offer to, 166. 
LIS PENDENS, notice of, when may be filed, 72. 

what to contain, 78. 
in foreclosure suite, 78. 
■ when constructive notice, 78. 
when it may be removed, 73. 
LOST PAPEB, Ac, place of, how supplied, 177. 
LUNACY. See Commission of lunacy. 

LUNATIC, county court has jurisdiction of the person and estate of; 87. 
commiUee of payment of costs by, 226. 

M. 

MAIL, service of papers by, 176. 

time of service by, 176. 
MALICIOUS PEOSEOUTION, action for, cannot bo brought in justices' courts, 

46. 
costs in actions fur, 186. 
MANAGING AGENT of a corporation, service of summons on, 74. 
MANDAMUS, proceedings on, not affected by the second part of the code, 191. 

on return to, rule to plead may be entered, 218. 
MABINE COUBT, of New York city, 51. 

judgment of; may be reviewed in New York common pleas, 152, 

168. 
appeal to court of appeals in action commenced in, 81. 
MABBIAGE, not to abate action, 68. 

action to declare void, 226. See Divorce. 
MABBIED WOMAN, parties to action by and against, 66. 

costs against, 128. 
need not prosecute or defend by'guardian or next friend, 

66. 
judgment against, 123. 
execution against, 128. 
time for commencing action against, 69, 68. 
MATERIAL -ALLEGATION, if not denied deemed admitted, 85. 

MAYOB'S COUBT, proceeding in, may be transferred to county court, 89. 
jurisdiction of, 89. 
appeal from, to supreme court, 149. 
MEBGEB of right to prosecute criminally, civil action is not, 27. 
MERITS, aflSdavit of, when necessary, 204. 
order involving, appeal from, 151. 
MINOB. service of summons on, 74. See Infant. 
MINUTES, special verdict or finding to be entered on, 117. 
verdict to bo entered on, 118. 
motion for new trial founded on, 118. 
entiy on, of filing mortgage with the clerk, 221. 
MISNOMER. See Fictitious name. 

MISTAEJJS, the court may at any time order an amendment by correcting a mis- 
take in the name of a party, or a n\iatAke lu any Q^ber resQect^ 87. a 
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MISTAKE— (continued). 

court may relieve a party from a judgment order, or other proceed 
taken against him through his mistake, inadvertence, surprise, 
excusable neglect, 87. 
See Amendment, Variance. 

MITIGATING CIRCUMSTANCES, pleading, in action for libel or slander, i 

MODIFYING, order made out of court without notice, 143, 196. 

MONEYED CORPORATIONS, time of limitation not applicable to actions 

certain evidences of debt of, 64. 
time of limitation against stockholders and 
rectors of, in certain cases, 64. 

MONEYS, order for payment of, 218, 224. 

of in/ants, when to be paid to gnardian, 218. 
hrougJU into courts to whom paid, 223 

account ot how kept, 228. 
of nnknown owners, proceedings on claim of, 280. 

MORTGAGE. See Foreclosure, Sati^action. 

cases, court need not be furnished with copy pleadings in, wl 
plaintiff's right not contested , 210. 

reference to report amount due on, 219. 

referee to be named by the court, 220. 

absent defendants and infants in, 219. 

application for judgment in, to be at special term, 219. 

proof of filing notice of lis pendens in, 219. 

judgment for sale in, 219. 

surplus on sale of, to be deposited, 219. 

how surplus moneys obtained out of court, 221. 

mortgage must be recorded before deed executed, 221. 

clerk to enter in minutes the filinsr the mortgage, 221. 

sheriff to sell in parcels, unless otherwise ordered by the cou 
220. 

notice of sale, how to be published, 220. 

staying sale, 228. 
MOTION, defined, 171. 

affidavits on, to be filed, 200. 

papers to be filed, 200, 201. 

to be indorsed with title of action, 204. 

renewal of, 204. 

in court of appeals, 196. 

In first judicid district, 171, 172, 218. 

within what district to be made, 171, 172. 

preference of certain, 172. 

to stay proceedings, 172. 

notice oi; 172 

transfer of, 178. 

in superior court, 239. 

how noticed, and defaults thereon, 209. 

enumerated, 209, 210. 

to be noticed for first day of term, 210. 

papers to be furnished upon, and by whom, 210. 

non-enumerated, 210. 

to vacate order of arrest, or reduce amount of bail, 96. 

for discovery, 202. 

points on, 212. 

to strike out irrelevant or redundant matter, or to make pleading defli 

and certain, when to be noticed, 218. 
contested, where to be heard, 210. 
for new trial, 118, 159. 
for judgment at general term, 118, 119. 
for allowance, where to be made, 214. 
qaeatlom of fact arising on, may be referred^ 121, 172. 
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MOTION— (continued). 

in court of appeals, 196. 

costs on^ allowed in discretion of court, 140. 

at chambers, first district, 285. 



N. 

NAME to be indorsed on papers, 201. 

Actitioits, when party may be sued by, 8S. 
NEGLECT, excusable, court may relieve from judgment taken through, 88. 
NEW MATTER must be pleaded, 80. 

NEW PB0MI8E, to take case out of limitation, must be in writing, &c., 64. 
NEW TEIAL, motion for, 11 a 

where to be heard, 118. 
of specific questions of fact, or of questions of fact, not put in issue, 

20T.. 
on appeal from judgment, 148, 144. 
county court, 153. 

to county court or New York cofnmon pleas, 167. 
before justice, after appeal, 158. 
before appellate court, 158, 169. 
county court may grant, 87, 
costs on order for, 187, 138. 
maybe allowed on appeal from a judgment in a justice's court, 

153. 
appeals to court of appeals from orders granting or refasing, 80. 

to general term from orders granting or refusing, 118. 
in divorce cases, 207. 
NEW YORK CITY, common pleas and superior court of, 39. 

term of court of appeals in, 31. 
justices' courts in, 61. 
marine court in, 51. 

See Firtft judicial district Charter. District court. 
NEW YORK COMMON PLEAS. See Common pleas. 

appeals to, 152. 
NEXT FRIEND for married wmnan^ not necessary^ 66. 
NON-ENUMERATED MOTIONS, what are, and where to be heard, 209, 210. 

hearing of, 218. 
See Motions. 
NON-JOINDER of parties, 79. See Partus. 
NON-RESIDENT debtor, jurisdiction of county court as to, 87. 

service of summons on, by publication, 75. 
attachment against, 108. 
arrest ol^ 90. 

service of papers on, 175. 
NONSUIT, plaintiff may submit to, or may be nonsnited on trial before referees, 

206. 
has no right to submit to, after the jury have retired to con- 
sider their verdict 206. 
for not complying with order for discovery, 208. 
See Dismissal cf complaint. 
NOTE OF ISSUE, party giving notice of trial to furnish, 115. 

requisites ot, and when to be furnished, 115. 
in first district, 115. 
in superior court, 289. 
duty of clerk on receipt of, 115. 
for general term, 210. 

notice of argument in place o^ in court of appeals, 195. 
NOTES. See Bills and notes. 
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NOTICE, to be in writing, 174. 
in summons, 72. 
of application for judgment, 79. 
service oft 

Eersonal, or as prescribed, 174. 
y mail, 174, 175. 

when not required, 175. 

on party out of the State, 175. 

to bring party into contempt, 176. 

where party appears by attorney, 176. 
of motion generally y length of, 172. 

when necessary, 209. 
of motion for judgment, for want of a reply or demurrer, 81. 
of enumerated motion, 210. 
of contested motion, 210. 

of appearance or retainer, to be deemed an appearance, 202. 
of trial, 116, 176. 

at adjourned circuit, county court, or oyer and teroiiner, 86. 

before referee, 121. 

should state intention to take inquest, 205. 

either party giving, may bring issue to trial, 116. 
of adjusting costs, 189. 
of no personal claim, 72. 

See Personal claim, 
of lis pendens^ 72. 

See Lis pendens. 

when it may be removed, 73. 
of appeal^ 144, 154. 

See Appeal, 
legal, publication of, 178. 
of claim of surplus money, 221. 
NUISANCE, writ of, abolished, and action substituted, 188. 

NULLITY of marriage, not to be declared by default, 227. 

N UMBEEING causes of action or grounds of defense, 203.- 

O. 

OATH, referees mav administer, 177. 

examination in supplementary proceedings to be on, 182. 
OBJECT of action, notice ot, 72. 

OBLIGATION, time of limitation of action on, 60. 

OCCUPANTS of State Lands, removal of, within jurisdiction of county court, 87. 

OCCUPATION, when deemed to be under legal title, 57. 

under written instrument, 57. 
OFFEE of defendant to compromise the whole or part of the action, defendant 

may before trial or verdict oifer to allow judgment for a cer- 
tain sam and costs, 51, 166. 
acceptance of oifer, 166. 
when offer deemed withdrawn, 166. 

effect of offer if plaintiff do not recover a more fovorable Judg- 
ment, 166. 
to liquidate the damages, 166. 
effect of such offer, 167. 

effect of acceptance or refusal of such offer, 167. 
in justices' courts, 61. 
of respondent, to allow justice's judgment to be corrected, 160. 
OFFICE, action for usurping, 181. 

OFFICER of corporation or hanking association, when liable to arrest, 90. 
qf court to act as guardian, 216. 
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OPFIOEE of co«r*— (continued). 

to require sureties to justify, 200. 
how compelled to return process, 201. 
of special jurisdiction, determination of how pleaded, 84. 
OMISSION, court may supply, 87. 

See Mistake. 
OPINIONS in court below to be printed in case on appeal to court of appeals, 195. 

ORAL EXAMINATION on moUon, 1T2. 

ORDER, definition oi; 171. 

review of on appeal from judgment, 80, 144. 

appeal from, 143, 152, 153. 

how and where made, 171. 

time for complyin«r with, 214. 

in superior court, 239. 

In court of appeals, 196. 

made out of court, how vacated or modified, 143. 

entry of, 200. 

staymg proceedings, 172. 

copy affidavit to be served with, 173. 

by county judge, or county court, review of, 149, 172. 

must be entered, before appealed flrom, 152. 

ai, charnberSy review of, in comnoon pleas, 242. 

on petition, to refer to petition, 214. 

on petition may be enrolled or docketed, 214. 

on banks for payment of money, 224. 

appointing guardian, 215. 

to show caase, 172, 209. 

appeal from, 30, 148, 149, 162. 

in superior court, 238, 237. 
in common pleas, 242. 
for publication, 75. 

to be filed, 200. 
arrest, 90. 
to extend time to answer or demur, how obtained, 204. 
affidavits on which granted to be filed, 200. 
See Conditional order ^ Final order. Intermediate order. 
OYER AND TERMINER, existing provisions oflaw as to terms of, repealed, 33. 

extraordinary, 34. 

may be adjourned by entry on the minutes, 85. 

juries may be drawn for adjourned court, 35. 

causes may be noticed for trial at adjourned court, 'S5. 

inabihty of judge to preside at, 35. 

rooms for holding, 85. 

to be held with circuit, 34. 

P. 

PAPERS, service of, how made, 174. 

by mail, 175. 
, when not required to be served on defendant, 175. 
on party out of the State, 175. 

where party appears by attorney, to be on the attorney, 175. 
to bring party into contempt, 176. 
lost or withheld, how place of, supplied, 177. 
to be filed, 176, 200. 

transfer oi; on change of place of trial, 71, 200. 
attorney to indorse his name and residence on, 201. 
to be fbrnished the court, on motions, 210. 

on trial, 116. 
to be printed, in court of appeals, 194. 

on appeal to general term, ^11. 
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PENALTY— (continued.) 

action for, within what time to be commenced, 60, 61. 

against stockiiolders or directors of moneyed corporations, 6i. 
where to be tried, 70. 
arrest in action for, 90. 
PENDING SUITS, what not affected, 86, 188. 

See Action^ pending. 
PEOPLE, when they will not sue for real property, 65. 

they or their grantees to sue within twenty years in certain cases, 56. 
time of limitation applies to actions by, 61. 
when they cannot sue or be sued in Justices' courts, 46. 
injunction at instance of^ to suspend business of corporations, 102. 
costs in actions by, or in name of, 141, 142. 
actions in name of; 180. 
actions for forfeiture of property to, 185. 

may move cause out of its order on court of appeals^ calendar, 196. 
PERCENTAGE, in addition to coats, 138, 189. See Allowance, 

PERFORM ANGE of conditions precedent^ how pleaded, 84. 

specific, county court may order, 87. 

may be enforced by execution, 127. 
PERISHABLE PROPERTY, proceedings on attachment of, 105. 

may be sold notwithstanding an appeal, 149. 
PERPETUATING TESTIMONY, costs attending to take deposition on, 137. 

PERSON, injuries to, cause of action for, mav be joined with cause of action for 

injury to property, 85. 
of unsound mind, sale, mortgage, or other disposition of real estate of, 
county court may decree, 37. 
care and cust^>dy of the person and estate of; may be decreed 

by county court, 37. 
service of summons on, 74. 
execution against, 128. 
PERSONAL CLAIM, notice that none is made, when It may be served, 72. 
what to contain, 72. 
effect of defending after, 72. 
service of copy complaint after, 72. 
PERSONAL PROPERTY defined, 189. 

time for commencing action for taking, detaining, or injuring, 

or for recovery of possession of; 60. 
arrest in action to recover, 90. . 
judgment in action to recover, 124. 
coste in actions to recover the possession of, 136. 
distrained, action for recovery of; where to be tried, 69. 

doing damage, answer, 85. 
execution against, 129. 

See CUiim and delivery of personal property. 
PERSONAL SERVICE ofsxim,mons, voluntary appearance equivalent to, 77. 

PETITION for discovery, what to contain, 208. 
orders granted on, to refer to, 214. 
OBder or judgment on, may be enrolled or docketed, 214. 
on appeal from surrogate, 211. 
for appointment of guardian, 215. 
for admeasurement of dower, 37. 
PHYSICIANS, iurisdicUon of county court as to, 37. 
PLACE of abode. See Residence. 

of business of attorney to be endorsed on process or papers, 201. 
if trial of actions, to recover real property, or any estate or interest in 

real property, or to determine right or interest to 
real property, 69. 
for injuries to real property, 69. 
for partition of real property, 69. 
to foreclose a mortgage of real property, 69. 
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PLACE of trial of actions — (continued). 

to recover personal property distrained for any cause, 

70. 
to recover a penalty or furreitore imposed by statate, 

70. 
against a public officer or his deputy, 70. 
in other actions where parties reside, 70. 
of issues of fact to be tried by the court, 114, 206. 
may be changed, 70. 
in what cases it may be changed, 70. 
effect of change of, 71, 200. 
affidavit to change, 216. 
PLMNTIFP, the party complaining is, 58. 
who should be joined as, 67, 65. 
relief to, 124 

an infant, costs against, 140. 
nonsuit of, before referees, 206. 
pleading on part of, 78. 
when no right to submit to nonsuit, 206. 
need not be called when jury render their verdict, 206. 
in person must endorse name and place of business on papers and pro- 
cess, 202. 
when to ftirnish the court with copy pleadings, Ac, 116. 
may stipulate to i)roceed to trial, 205. 
judgment against one of several, 123. 
when to give security before taking judgment, 112, 206 
death of^ pending the action, 68. 
must prove liis case in justices^ courts, 50. 
8eo Parties to action. Separation. 
P LEADINGS in courts of record^ forms of, abolished, 77. * 

sufficiency of, to be determined by the rales prescribed by the 

code, 78. 
lost or withheld, place oC how supplied, 177. 
the complaint, 78. See Complaint 
the demurrer, 78. See Dem urrer. 
the answer, 80. See Answer. 
the reply, 81. See Reply. 
general rules of, 82. 

mistakes and amendments, 86. See Amendments. 
to be subscribed, 82. 
to be verified, except demurrers, 82. 
how verified, 82. 

when verification may be omitted, 88. 
when agent or attorney may make the verification, 82. 
writing, numbering, folios, and endorsing, 208, 204. 
how an account is to be stated in, 38. 
copy account to be ftirnished, ^ 
furtner account may be ordered, 88. 
bill of particulars court m^ order to be furnished, 88. 
to be liberally construed, 88. 

irrelevant or redundant matter to bo struck out of, 88. 
indefinite or uncertain, pleading may l>e ordered to be made 

more definite and certain, 88. 
judgments and determinations, how pleaded, 84. 
denial that judgment or determination was duly given, effect o(^ 

84. 
conditions precedent, how pleaded, 84. 

in action or defence founded on instrument for the payment of 
money, 84 

{Private statutes or rights derived thercfW>m, how pleaded, 84. 
ibel and slander, how stated in complaint, 84 
answer in actions for libel and slander, 84 
in actions to recover propeTly d\&\n&ii«d^ doln^ damage^ 86L 
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PLEADINGS in courts of r«cor<?— (continned). 

what canses of action may be joined, 85. 

allegations not denied, wnon deemed trne, 85. 

new matter in answer (not a ooanter-claim) is to be deemed 

controverted as upon a direct denial or avoidance, 85, 86. 
the like of new matter in a reply, 86. 
cannot be used as evidence in criminal proceedings, 88. 
to be lesribly written, 203. 
folios of; to be marked, 208. 

each cause of action or defence to be separately numbered, 208. 
discovery to enable party to prepare, 202. 
TTiiatakea in^ andjamendments^ 86. See Amendment, Mistake^ 

Variance. 
party mav be sued by a fictitious name, 88. 
errors and defects not affecting substantial rights, to be disregard- 
ed, 88. 
supplemental pleading, when allowed, 88. 
when amended, to be answered anew, 79. 
court to bo furnished with copy ol^ 116. 
to be filed, 175. 

striking out, fur parties refusing to attend as a witness, 169. 
copies of, not to oe given out in divorce cases, 227. 
admissions in, 85. 
. motion for judgment on, 81. 
injustices'* courts, 49. 

See Amended Pleading. Answer of Title. Answer. Complaint. 
Demurrer. Reply. Supplemental pleading, 
POINTS in supreme court to be printed, 211. 

to be furnished, 211. 

fkcts deemed established to be stated on, 211 
in court of appeals, to be printed. 194. 
statement of facto on, 195. 
copies for the court and adverse party, 195. 
on motion, 213. 
POSSESSION qfland^ when presumed, 57. 

by tenant deemed possession by landlord, 58. 
of personal property, action to recover arrest in, 90. 

costs in action to recover, 186. 
See Adverse possession. 
POSTPONEMENT, costs on, 140. See Adjournment. 
PBACTICE, all inconsistent with the code repealed, 190. 

in cases not provided for, 190, 228. 
PRAYER for relief, 78. 

PREFERENCE of motions and appeals relating to provisional remedies, 172. 
of cause on court of appeals ctuendar, 196, 197. 
of causes in first district, 237. 
of motions at chambers in first district, 285. 
PRELIMINARY INJUNCTION, 101. See Injunction, 

PRESUMPTION of possession, 57. 

PRIVATE STATUTES, how pleaded, 84. 

PROCEEDINGS, stay oi; by order for discovery, 208. 

stipulations as to, to be in writing, 202. 
stay o£ within ten days of trial, 209. 
PROCESS oat of justices^ courts, provisions of code as to service on corporations 
applied to, 51. 
execution to be deemed, 127. 
attorney to endorse name and address on, 201. 
duty of sheriff and coroner as to, 176. 
return of, how compelled, 201. See Stmimons. 
PRODUCTION and discovery of hooks, papers, die, 167. 

application for, in what coses, 167. 
petition for, what to stale, ^Q2.. 

IS 
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PRODUCTION and discovery of looks, papers, <fec.— (continued). 

order for, what to specify, 208. 
operates as a stay of prpceedinga, 208. 
See Admission, Inspection^ Discovery. 
PROHIBITION, not affected by the second part of the code, 191. 

on filing return to, rule to plead may be entered, 218. 
PROMISSORY NOTEd. See Bills and notes. 
PROOF of service of summons, 77, 208. 

of service of amended complaint, &c., 79. 
failure of, 86. 

of motion, when counsel to endorse his name on, 214. 
of laws of other States, &c., 17S. 
of pnbl'c records of other States, 178. 
of filing notice of Us pendens, 219. 

of citizenship, Ac, by app'icant for admission as an attorney, 199. 
PROPERTY, the word defined, 189. 

causes of action for injuries to, and to the person, may be joined in one 

complaint, 85. 
distrained doing damage, answer in action for, 85. 
arrest in action for taking or detaining, 90. 
execution against, 129. 
exempt from execution, 129. 
ordered to be applied to execution, 188. 
when to vest in receiver, 188. 

See Personal property. Real property, 
PROVISIONAL REMEDIES, 89. 

appea's to general term from order granting or reftisiag, 

151. 
motion to vacate or modify-, 172. 
See Arrest, Attachment, Claim and delivery. Injunction, 
Receivers, Remedies. 
PUBLIC OFFICER, actions against, where to be tried, 70. 
when liable to arrest, 90. 
rights of, as to place of trial, 70. 
See Officer, 
records, of foreign State, how proved, 178. 
PUBLICATION of appointment of terms of supreme court, &c,85. 
of terms of county courts, 88. 
of legal notices, time for, 178. 

of notice of motion for leave to issue execution, 127. 
of advertisement, how proved, 77. 
of proceedings in divorce cases prohibited, 227. 
service of summons by, in what cases, 74. 

order for, 75. 
personal service out of State, 76. 
when defendant allowed to defend after, 75. 
complaint must be first filed, 75. 
when service complete after, 76. 
proof of, 77. 

application for judgment after, 112, 205. 
affidavits on which order for obtained to be filed, 200. 
order for to be filed, 200. 

Q. 

QUESTION of fact, arising on motion or otherwise, references to ascertais, 121, 

64. 
trial of, by court or jury. See Trial, 
appeal on, 161. See Appeal. 
court will not hear extended discussion on, 195, 218. 
not in issue on the pleadings, how tried, 54, 121. 
review of, on appeal, 120. 
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QUESTION— (continued). 

oflaw^ review of, on appeal, 120. 

when trial involves, verdict may be ordered subject to the 
opinion of the court, 119. 
of practice^ review of, in New York common pleas, 242. 
QUO "WABRANTO, wiit of, proceedings by informxtion in the nature of, abol- 
ished, and action substituted, 179. 

• 

R. 

BAILBOAD, through Indian land«, county court has jurisdiction ot, 87. 
RATE OF DAMAGES, what recoverable, 124. 

REAL ESTATE, when a justice^s judgment is a lien on and may be enforced 

against, 49, 52. 
judgment lien on, 125. 

proceeds of, belonging to infants, how disposed o^ 218. 
See Real property. 
REAL NAME, when not known, party may be sued by fictitious, 88. 
REAL party in interest, fciee Pa/rty in interest, 
REAL PROPERTY, dertnitlon of, 189. 

general provisiot s relating to actions concerning, 55. 

title to, sold under judsm<-nt afterwards set aside, 75. 

costs in notion "« to recover, 136. 

when titie to, in question, 48. 

lien on, by attachment, 73 

lien on, by judgment, 49, 52. 125. 

adjudged to be t-old, where to be sold, 128, 220, 284. 

actions to determine conflicting c'aims to, 185. 

genernl provisions as to actions relating to, 187. 

time for commencing actions for trespa.-s on, 60. 

for the recovery of, 55. 
entry on, 57. 
partition of, 185, 221. 
adverse Tiossesi>ion of^ what is, 57, 58. 
notice of lis pendens in actions affecting, 72. 
place of trinl of actions relating to, 69. 
See Conflicting claims^ Ejectment^ Partition, Infant, Real estate, 
ReliffiouH corporation, Habitual drunkard, Lttnatic, Person 
ofv/nsound mind. 
REBUTTING TESTIMONY of party called as a witness, 169. 
RECEIVER, in what cases he may be appointed, 109, 110. 
costs in actions by and against 141. 
costs to, 228. 
commi(*8ions to, 110. 
may sell doubtful claims, Ac, 227, 107. 
not to sell real estate without an order, 227, 228. 
in supplementary proceedings^ when may be appointed, 188. 
order appointing, to be filed, 183. 
subject to order of the court, 188. 
only one to be appointed, 183. 
RECOGNIZANCES, costs where actions on, 186. 

See Forfeited recognizances, 
RECORD of foreign State, how proved, 178. 

See Judgment-roll. 
RECOBDEB'S COUBT, jurisdiction of; 89. 

removal of proceedings from, 89. 
appeal from, to f«upreme court, 149. 
RECOUPMENT. See Counter-claim, 
RECOVERY, set-off of, 159. 
REDUCING amount of bail, 96. 
REDUNDANT, 88. See Irrelevant and red^imdanL 
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BEF£££E, when not to be nominated \>j the parties, 226. 
how chosen, 122. 
modeoftrialby, 121. 

to take affidavit or deposition for purposes of a motion, 172. 
powers oi; 121, 177. 
fees of, 122, 140, 172. 
, report of, 121, 122, 206. 

within what time to report, 122. 
report has effect of special verdict, 122. 
interest on report of, 189. 
judgment on report of, 122. 

appeal to general term from judgment on report of, 122. 
appeal to court of appeals from judgment on report o^ 122. 
in proceeding supplementary to execation, 184^ 248. 
ju<^e. not to act as, 122. 
B£F£SENO£ by consent, 121. 

by compulsion, 121. 

when ordered, 122. 

of issues, 121. 

to take an account, 121. 

of questions arising on motion, &c., 121, 172. 

on judgment for want of answer, 110. 

where to be executed, 205. 

in proceedings supplementary to execution, 184. 

in foreclosure cases, 219. 

of claim against deceased person, 141. 

in actions for divorce, 226. 
partition, 222. 

to ascertain aamages on injunction, 101. 

when action to proceed as if none ordered, 122. 

of other than the issues, proceedings on, 206. 
EEHEABING, in court of appeals, when to be bad, 82. 

See N&u) trial. 
RELIEF, demand of, 78. 

in cases of mistake, &c., 87. 

when there is no answer, extent of, 124. 

where to be applied for, 204. 

judgment taken by mistake, &c, 88. 

to plaintiff, 124. 

to defendant, 117, 128. 

time of limitation in action for certain, 61. 

See Affirmatvoe relief. 

RELIGIOUS CORPORATION, county court may decree mortgage or sale of 

real property of, 87. 
application oi; to mortgage or sell its real estate in the first 
district, what to state, 284. 

REMEDIES, division of, 26. 

civil and criminal not merged, 27. 
^QQ Provisional remedies. 

REMITTITUR, from court of appeals, 81, 196. 
clerk to sign, &c., 196. 

REMOVAL of occupants from State lands, within the jurisdiction of the county 
court, 87. 
of notice of lis pendens, 78. 
of actions^ from county court to supreme court, 86. 

superior court and common pleas, N. Y., to supreme 
court, 89. 
See Tranter of causes. 

RENEWAL OF MOTIONS, special motions cannot be renewed without leave, 
204. 



REPEAL of inconsiBtent laws, 190. 
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BE^LY, when to be pat in, and what to contain, 81. 
demnrrer to, 82. 

motion for judgment for want ot, 81. 
when coort may order a reply, 81. 
discovery to enable plaintiff to prepare, 202. 
supplemental, when may be put in, 88. 
new matter in, deemed controverted, 86, 86. 
frivolous, j adgment on, 113. See Frivolous demurrer, 

BEPOBTd OF GASES adjudged in foreign States, books of, presumptive evi- 
dence of the law in such States, 178. 
of referees, what to state, 122, 206. 
of referees, exceptions to, 206. 

BESIDENGE of attorney to be endorsed on papers and pleadings to be served, 
201. 

EESIDENT DEFENDANT, when he may be eerved with summons by pub- 
lication, 75. 

BESPONDENT, who is. 148. 

may offer to have judgment corrected, 160. 

BESTITUTION on reversal of judgment, 76, 144, 159. 

after judgment for want of an answer, 112, 118. 

BETAINEB, notice oi; an appearance, 202. 

EETUEN of process, &c., how compelled, 201. 
of summons, sheriff to make, 78. 
of justice, 156,157. 
of justice, fee for, 161. 
of clerk to court of appeals, 108. 
BEVEBSAL of judgment, costs on, 159. 

not allowed for errors or defects not affecting the merits, 88. 

by default, 198. 

time for commencing action after, 68. 

of justices' judgment, 157, 168. 

restitution on, 75, 144, 159. 

BEYIEW of questions of law and fact arising on a trial of a question of fact by 
the court, how obtained, 120. 
of order of county judge, 172. 
of judgments renaered prior to July, 1848, 187. 
of orders on questions of practice in N. T. common pleas, 242. 

EEVI8ED STATUTES, certain parts of; not repealed, 191. 

EEVOKING order of judge of court of appeals, 196. 

EIGHT OF ENTBY, action after accrual of, 57. 

BO AD. See Turnpike roods. Railroad. 

BOLL, attorneys to sign, 200. 
See Judgment-roll. 

BOOMS, supervisors to provide, 85. 
for court of api^s, 82. 

BULES, all inconsistent with code repealed, 190. 

judges to meet to revise, and make new, 191. 

of court of appeals, 198. 

of supreme court, of superior court, of New York common pleas, and 

county courts, 199. 
of supreme court, first district, 282. 
of superior court. New York, 286. See Superior court. 
of New York common pleas, 241. -^ 

in justices^ courts, 49. 
of evidence. See Evidence. 
of pleading. See Pleading. 
of construction, 190. 
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8EBYIGE of 8ttm77um«— (continued), 
gives jarisdiction, 11. 
Yolontary appearance eqnivalent to, 77. 
is commencement of action, 62. 
of order of arro>t, 91. 
time to answer after, 91. 

on corporations., provisions as to, applied to justices' courts, SI. 
of complaint^ with summons, 72. 

witli notice of no personal claim, 72. 
after demand, 72. 
of notices and other papers, on party or attorney, 174, 176, 176. 
how made, 174. 
by mail, 174, 176. 
on a party residing out of the state, 175. 
on attorney for the party, 176. 

sections 4<i8 to 418, not to apply to service of summons, or prccees, or 
paper to bring a party into contempt, 176. 
SET-OFF, assignor of right of action takes sub^t to, 65. 

of costs and recovery on appeal to New York common pleas, 159, 160, 161. 
See Otmnter-claim. 
SETTLEMENT, costs on a, 138, 142. 
of issues, 207. 
ofcase,120, 118,207, 208. 
of exceptions and special verdict, 206. 
SEVERAL actions on one instrument, 68. 

attachments may issue at the same time, 104. 

executions, 128. 

causes of action may be united in one complaint, 85. 

to be separately stated and numbered, 203. 
counter-clainu may be set up, 80. See Counter-claiAm, 

to be separately stated and nimibered, 208. 
debtors. See Joint and stfloeral debtgrs. 
d^ences may be set up, 80. 

to be separately stated and numbered, 80, 203. 
each to be plainly numbered, 208. 
replies to be separately stated and numbered, 203. 
defendants, service of summons on, 76. 
cost to, 137. 

attachment of property ot, 103. 
Judgment agrtinst, 128. 
See Joint and sterol d^enda/nts. 
plaintiff judgment against one o^ 123. 
SEVERANCE of action on allowance of demurrer, 87. 
SHAM answers and defences, may be stricken out on motion, 81. 

See Frivolous. 
SHAREHOLDER. See Stockholder. 
SHERIFF may serve summons, 73. 

when a party, coroner to perform the duties of^ 176. 
action against, to be within three years, 60. 

for escape, to be within one year, 61. 
may sue in his own name, 107. 
to retam snnmaons, 73. 
proof of service of summons by, 77. 
return of process, Ac, by, how compelled, 201. 
to provide rooms, dsc, ^, 84, 36. 

may be ordered to take property, <bc., and deposit it in court, 110. 
duties of <fec., incidefiit to arrest : 

to execute order by arresting defendant, 91. 
to deliver copy order of arrest and affidavit to defendant, 91, 92. 
to accept bail or deposit, 92. 
to detain defendant at instance of bail, 92, 93. 
to deliver order, with return endorsed, and certified copy undertaking 
of bail, to plaintiff 9a 
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SHERIFF, duties of^ dbc, incident to <irr68t—{corL\inued'). 
may give notice of jostification of bail, 9S. 
when exonerated from liability, 9S. 
to give defendant a certificate of deposit, 95. 
to pay deposit into coort, 95. 
when liable as bail, 95. 

{»roceedin|{B on Judgment against as bail, 95. 
iabmtyofbailto, §& 

to file affidavits on whfch arrest is made, 201. 
dtUies o/y incident to attachment : 

to proceed on, as in case of attachment agatnst absent debtors, 105. 

to make an inventory, 105. 

inventory to be signed and retomed, 105. 

to take legal pro^edings to recover debts, credits, &a, of the defei 
ant, 105. 

to sell perishable property, 105. 

to sell vessels, 105. 

as to property incapable of manoal delivery, 106. 

to satisfy judgment out of property attached, 106. 

as to residue of attached property after satia&ction of jadgmont, IC 

may apply to court for leave to sell evidences of debt, 107. 

may permit actions to be in name of plaintiff, 107. 

on j advent for the defendant, lOS. 

on diadiai^ of the attachment, 108. 

to return warrant and proceedings thereon, 109. 

fees of; 109. 
duties^ tfec, incident to claim and delivery of personal property : 

to take property, 97. 

to deliver to the defendant a copy of the affidavit, notice, and und 
taking, 97. 

responsible for plaintiflF's sureties, 98. 

when to deliver property to the plainUfi', 98. 
I when to deliver property to the defendant 98. 

! when responsible for defendant's sureties, 98. 

\ proceedings by, where the property is concealed in building or 

i, closure, 99. 

I i to keep property In a secure place, 99. 

I I when property claimed by third party, 99. 

I to file notice and affidavit, with proceedings theroon, 100. 

I ' duty ofy <&c.y incidental to execution : 

, to return execution, 129. 

former laws apply to, 129. 

I how compelled to return process, 201. 

I duties of, in serving and executing process, 17d. 

, I to sell and convey real property adjudged to be sold, 220. 

II snips. See Vessels. 

li SHORT CAUSES, In supreme court, first district, 288. 
I' in N. Y. superior court, 239. 

in N. Y. common pleas, 242. 
SLANDER, actions for, cannot be brought in courts of justices of the peace, 

must be brought within two years, 61. 
complaint in action for, 81 
answer in^ 84. 
costs in, 136. 
SPECIAL circuit calendar^ in first district, 288. 

finding^ when court may direct, 116, 117. 
guardian, application to appoint, 216. 

security by, 216. 
jurisdiction^ judgment of court or officer of, how pleaded, 84 
motion, papers used on to be filed, 200. 
proceedings dcftned, ^&. 

appeal Ctom fix^eA. ox^ct Va, Vo ^wbX ^ v^^^ftsJ^s^^ 
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SPECIAL PEOCEEDING8-(cont!nued). 

costs of reviewing tlie decision of an Inferior court in, 141. 
term^ adjournment of to chambers, 85. 

termSf and general terms of »wpreme courts ezistlDg proyi&ions of 
law as to, re[)ea!ed, 83. 
prescribed, 88, 84, 
extraordinary, 84. 
inability of judge to hold, 857 
appeal from orders at, 151. 
terdict^ 116. See Verdict. 
to be filed, 117. 

referee's report to have effect of, 120. 
settlement of, 208. 
SPECIEIO PERFOEMANCE, county court may decree, 87. 

by execution, 127. 
SPECIFIC RECOVERY of personal property^ limitation of actions for, 60. 
STATE, when action cannot be brought by ihe grantee of the, 56. 
effect of absence from, on time of limitation, 62. 

landsy removal of occupants from, within jurisfiiction of county court, 37. 
STATEMENT of facts, on appeal to court of appeals, 208. 
STATIONERY for courts, how supplied, 82, 36, 86. 
STATUTE, rule of strict construction of, not to apply to code, 190. 
action upon for penalty or forfeiture, 60, 61. 
prieate, how pleaded, 84. 

of limitation, o4. See Times for commencing actions. 

STATUTORY lidbiUty, limitation fur action on, 6(», 61. 

provisions, all inconsistent witli code repealed, 190. 

certain not affected by the second part of the code, 191. 
STAT ofeooecution, by appeal to court of appeals, 146---149. 

from inferior court to supreme court, 150. 
to general term, 151. 
from justice's court, 155. 
of proceedings, order for, for more than twenty days, cannot be granted, 

except on notice, 172. 
order for discovery to operate a"», unle58, «Smj., 208. 
how ordered wiihin ten days of the trial, 209. 
stay of sale in partition or foreclosure cases, 228. 
county judge cannot order after verdict, 171, 172. 
effect of on time of limitation, 64. 

court of appf als, or judge thereof, may make order for, 196. 

STEN06RAPUKR, court may appoint on trials in the first district, 115. 

STIPULATION to try at next circuit, 205. 

as to proceedings to be in writing or entered on minutes. 202. 
STOCKHOLDER in moneyed corporations, limitation of certain actions against, 

64. 
STRIKING out pleading for party refusing to be examined as a witness, 169. 
irrelevant answers or defences, 81. 
irrelevant or redundant matter, 83. 
cause from calendar in court of appeals, 197. 

supreme court, 211. 

SUBMITTING cause on printed arguments in court of appeals, 196, 198. 

SUBMITTING CONTROVERSY wiffiout action, 162. 

who to furnish papers on arguments of^ 211. 
judgment as in other cases, but without certain 

costs, 162. 
judgment-roll how constituted, 168. 
judgment may be enforced or appealed as in an 
action, 163. 
SUBSCRIPTION of summons, 71. 

of pleadings, 82. 
SUBSEQUENT application for order, when first refused, 204 

for time to answer or demur., 204. 
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SUBSTITUTED SEE VICE of process, Seo Publication, 

SUBSTITUTION of attorney, 202, 284. 

SUBSTITUTING a party. In cases of transfer of interest pendente lite, 6a 

-when ordered in case of two or more claimants of one subject- 
matter, 68. 
SUIT. Qee Action. 

SUMMING UP, at circuit, one counsel only allowed to, and time for, 206. 

SUMMONS, actions to be commenced by service of^ 71. 
form of, ordinarily, 71. 

when served without copy complaint, 72. 
by publication, 75. 
notice to be ineerted in, 72. 
service of by whom it may be served, 78. 

how it must be served, 72. 

on corporation, 74, 61. 

on minor under age of fourteen, 74. 

on person judicially declared to be of unsound mind, &c, 74. 

in other cases, 74. 

on unknown defendant in foreclosure action, 76. 
personal service, 74, 

party subscribing may fix time for service, 78, 74. 
by publication, when ordered, and how made, 74. 
on joint and several defendants, 76. 
when complete, 76. 
proof of service o^ 77, 203. 
effect of service to confer jurisdiction, 77. 
voluntary appearance is equivalent to personal service of, 77. 
to be filed, 176. 
in proceedings against heirs, &c., of deceased judgment debtors, 164. 

SUNDAY, when excluded in the computation of time, 173. 

SUPEBIOR COURT, of Bufalo, appeal from, 80. 

of the city of New York^ jurisdiction of, 89. 
jurisdiction of transferred suits, 42. 
transfer of causes from, to supreme court, 89. 
transfer of causes to, from supreme court, 42.. 
inquest in, 289. 
terms of, 41. 

special terms of, how held, 41. 
judges of, to receive no fees, 41. 
judgment o^ where given, and how pronounced, ^. 
crier to be appointed, 41. 
to consist of six justices, 41. 
section 28 of code to apply to, 42. 
rules ofy general and special terms, when held, 286. 
business at general term, time of opening, 286u 
trial terms, time of opening, 236. 
special terms, 286. 
non-enumerated motions, where heard; de&ult in, 

where to be taken, 286,287. 
attendance of Judges at chambers, 287. 
appeals from orders on non-enumerated motions, 287. 
motion to set aside verdict as against evidence, and 

entry of judgment without prejudice, 287. 
case and exceptions on motions to set aside verdict as 

against evidence, 287. 
hearing on motion to set aside verdict, 288. 
appeal from order granting or refusing anew trial, 288. 
costs on appeal, 288. 

motion for re hearing before referee, 288. 
note of isssue, 288, ^. 
inquests, 289. 
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SCJPEEIOR COUET of the city of mw York, riti«5 ©/—(continued). 

filing papers, entering order, motion for j adgment, 289. 
false defences, short causes, 239. 
regalatlon of calendar, 240. 
SUPER VI80ES, to provide rooms, &c., 85. 
SUPPLEMENTAL pleading, when allowed, 88. 

complaint, action may be continued by, 68. 
SUPPLEMENTARY proce«c?i7iflrs, provisions as to, 180. 

when an order for the examination of the judgment debtor 

may be applied for, 180. 
when county judge Incapacitated from acting, 181. 
arrest of defendant upon, 181. 
examination upon order, 131. 
against debtor of judgment debtor or ofthoie having prop' 

erty belonging to him, 132. 
witnesses, how required to appear and testify, 182. 
examinations to be on oath, 182. 

what property may be ordered to be applied to execution, 182. 
appointment of receiver, 183. 
prohibiting transfer of property, 188. 
where a third party claims property alleged to be the property 

of the judgment debtor, 184. 
where the alleged debtor to judgment debtor denies his In- 
debtedness, 184. 
reference may be ordered, 134. 
costs of proceedings and fees to witnesses, 184. 
disobeying order, 184. 
referees in New York common plea«, 248. 
SUPREME COURT, jurisdiction of, 83. 

general terma^ 88. 
special terms^ 84 

rooms, attendants, ftieL, &c., to be provided for, 35. 
transfer to, of actions from superior court and New York 

common pleas, 39. 
transfer to, of actions from county courts, 86, 88. 
transfer of actions from, to superior court, 41. 
rules o^ 199. 

judges to frame rules, 191. 
judges. Qe>Q Judge. 
former rules of; abrogated, 190. 
SURETIES to justify in all cases, 200. 

qualification and justification of, on arrest, 94. 

on claim of delivery, 99. 
becoming Insolvent, new undertaking may be ordered, 146, 147. 
bonds, &c., of, to be approved and acknowledged, 201.j 
See Bail, Security. 
SURETY BONDS, actions on., justice of the peace has jurisdiotlon of, 48. 

See JSonda, Undertakings. 
SURPLUS moneys, how disposed of, 221, 219. 

SUBROGATE, appeals from, not affected by the second part of the code, 191. 
examination of parties and of witnesses before, 170. ' 
appeals from, regulated, 211, 191. 
costs on, 191. 

T. 

TAKING personal property, action for, within what time to be brooght, 60. 

TAXATION of costs, 139, 140. 

TECHNICAL DEFECT, court will not reverse judgment for, 88. 

TEMPORARY INJUNCTION. See Injunction. 

TENANT holding under a deceased judgment debtor, 163. 

possession of^ when deemed possession of landlord, 53. 

See Joint debtors, <&c. 





TENANT FOR LIFE, interest of; how calculated, 226. 
TENDER. See Off^r. 

TERMS, on a postponement, 140. 

of court of appeals, 81. 

of supreme court, circuit courts, and courts of over and terminer, 89, 84, 
85, 244. 

extraordinary, 84, 188. 

appointment of, to be transmitted to secretary of state, and pablished, 85. 

inability of judge to hold, 85. 

of superior court, 286. 

of New York common pleas, 241, 250. 

of county courts, 88. 

coPts of; 188. 
TESTIMONY of parties, 168. 

of witnesses, 1 70. 
THE PEOPLE.. See People. 

THING- IN ACTION, what may be assigned, 65. 

action by assignee of, 65. 
TIME to serve complaint after demand, 72. 
to answer or demur, 72, 78. 
to answer or demur to amended complaint. 79. 
to answer after service of order of arrest, 91. 

to answer or demur not to be extended withont an affidaTlt of merits, 204. 
to answer or demur, subsequent extension of, 204. 
to reply, 81. 

within which to amend of course, 87. 
to file note of issue, 116. 
for service of notices, Ac, 174, 175. 
for service of order of arrest, 91. 
for notice of trial, 175, 115. 
for appeal, 145, 158, 178. See Appeal. 
to return execution, 129. 
enlarging, 178, 196. 204 
to sum up at circuit, 206. 
to argue cause in court of appeals, 197. 
to argue cause at special or general term, 214. 
to comply with conditional order, 220. 
to make a case, 207. 

to turn case into special verdict or exceptions, 208. 
to serve amendments to case or exceptions, 207. 
how computed, 178. 

if last day be Sunday, 178. 
on notice of trial, 175. 
for publication of legal notices, 178. 
to talce proceedings, except appeal, may bo enlarged, 178. 
dovible, when service by malL 175. 
TIMES for commencing actions^ provisions as to, applied to justices* ooarts, 60. 

in general, 54. 
objection that action not commenced in time must be taken by an- 

swer, 55. 
for the recovery of real property, 65. 
other than to recover real property, 69. 
general provisions as to, 62. 
TITLE of affidavit, 178. 

of action not changed on appeal, 144. 
of aciion to be indorsed on motion papers, 204. 

need not be set forth in answer to action to recover property distrained 
damage feasant, 86. *r ir ^ 

to real property, justices of the peace have no jurisdiction of actions In- 
volving, 46. 
answer of title In justices* courts, 47. 
certidcate that it came in quesUon, 4%. 
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TITLE— (continued). 

costs when it comes in question, 48. 
to property sold on execution, 75. 
TRANSCRIPT ofjudgmmt may be filed, 125. 

' effect of filing as a lien, 125. 
of justice's judgment, 49. 
TRANSFER of proceedings from one judge to another, 85, 173. 
qf causes fh)m supreme to superior court, 89. 
from superior to supreme court, 40. 
from mayor's or recorder's court, 40. 
from county court to supreme court, 88. 
from justice's court to supreme court on answer of title, 
47,48. 
of properly^ judge may order judgment debtor to give undertaking 
not to make, 181. 
when may be forbidden, 183. 
of hearing motion or order to show cause, 178. 
of interest not to abate action, 68. 
qf papers on file on change of place of trial, 71. 
See Assignment-, 
TRANSITORY ACTIONS. See Local and transitory actions. 

TRESPASS on real property, time for commencing action for, 60. 

TRIAL, definition of; 114, 

of question of fact not in issue on pleadings, 121, 51. 
place ofi 69. See Place of trial. 
mode of, 118. 

either party giving notice may bring on, and in the absence of adverse 

party take a dismissal of the complaint or a verdict or judgment, 116. 

separate, between a plaintifi' and one or some of the ddidiidants, may be 

had, 116. 
copy summons and pleadings to court on, 116. 
amendments at, 86. 
costs on postponement of, 140. 
of issue of law, cost on, 187. 
of issue of fact, cost on, 187. 
where new trial ordered, 187. 
number of counsel heard on, 206. 
notice of either party may give, 115. 
len^h of, 115, 175. 
in New York common pleas, 241. 
in first judicial district, 116. 
stipulation to proceed to, 205. 
court to be furnished with copy'pleadlngs, etc., 116. 
examination of witnesses, 2(6. 
stenographer to take evidence on, 115. 
dismissal of complaint for not proceeding to, 205, 128. 
by jury, 116. 

how waived, 119. 
motion for, in certain cases, 207. 
dy the court, of a question of fact, decision to be given in writing, and 
be filed with tne clerk within twenty days, 119. 
judgment on decision, how entered, 119. 
finding of judge on, what to contain, 119. 
for the purpose of an appeal, either party may except to a 

decision on a matter of law arising on, 120. 
a review of the evidence appearing on, now obtained, 120. 
questions of law, how and when reviewed, 120. 
questions of fkct, how and when reviewed, 120. 
by referee, 121. 

fee, at general term in first district, 284. 

See Notice of trial. Postponement of trial, NtM trial. Verdict. 
TROVER. See Personal property. 
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TEUST COMPANY, accounts of deposits with, 224. 

orders to draw moneys from, 224. 
TBUSTEE may be sued in action for claims arising on contract and by operi 
of law, 85. 

plaintif may be required to give security for costs, 141. 

when personally liable for costs, 141. 

security on appeal by, 148. 

o/an eKpreaa trusty may sue without joining party in interest, 

who is a trustee of an express trust 66^ 

costs in an action by or against, 141. 
TRUTH, defence of, in action for libel or slander, 84. 
TUBNPXKE BOA D9, Jurisdiction of county courts as to, 87. 

U. 

UNCERTAIN, 88. See Indefinite and uncertain. 
UNDERTAKING, on answer of title in justices' courts, 47. 

to be proved or acknowledged, 201. 

on appeal, to be filed, 149, 177, 200. 

on appeal, when not to be sued, 151. 

to be delivered to parties, 177. 

on obtaining order of arrest, 91. 

on obtaining warrant of attachment, 104. 

new^ when may be ordered, 146, 147. 

in all cases to be filed, 200. 
Bee Security. 
UNKNOWN DEFENDANT in foreclosure, how served with summons, 7< 
UNKNOWN OWNERS, moneys of, 280. 

in partition, 222. 
UNSOUND MIND. See Persona oftmsound mind. 
USURPING office orfrancMee^ action for, 181. 

V. 

VACATING order of arrest, 91, 96. 

order made out of court, 148. 
attachment, 108. 
injunction, 102. 

provisional remedy, motion for, to have preference, 172. 
charter of corporation, action for, 180. 
VARIANCE not to be deemed material unless it has misled the adverse i 
8& 
immaterial, amendment of, 86. 
injustices' courts, 60. 

See Amendment^ Mistake. 
VENUE. See Place of trial. 

affidavits to change, 215. 
VERDICT, general and special, defined, 116. 

what verdict jury may render, 116, 117. 
special^ controls general, 117. 
assessing defendant's damages, 117. 
subject to the opinion of the court, 119. 
entry of, 118. 

entry of judgment on, 118. 
special^ how settled, 206. 
to be filed, 117. 

referees' report to have effect of, 120. 
calling [daintifi; before delivery of, 206. 
interest on, when allowed, 189. 
judge may entertain motion to set aside, 118. 
subject to opinion of the court, US. 
death of party after, 68. 
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VERIFICATION of pleadings, when necessary, 82, 

how to be made, 82. 

when it may be omitted, 88. 

by the attorney or agent 82. 

wben corporation is a party, 88. 
VESSELS, sale of, on attachment, 105. 

VOLUi^TAEY APPEARANCE equivalent to personal service of summons, 77. 

See Appearance. 

W. 

WAIVER of appeal to the court of appeals, by not serving copies of case, 194. 

by not filing retarn, 198. 
of defence, 79. 
oftrialbyjury, 119. 

of objection that papers not folioed, &c., 204. 
of case. 208. 
WARRANT of attorney, given before July, 1848, judgment on, 177. 
of attachment, 104. See Attachment. 
for-arrest of ludgment debtor, 181. 
WASTE, action of, abolished, and action nnder the code substituted, 188. 
WIFR See Euaband and vyife. Married woman. 
WILL, action for construction of^ allowance in addition to costs, 188. 
WITHHELD papers, how supplied 177. 
WITNESS, how compelled to attend, on trial by referees, 121. 
on supplementary proceedings, 182, 184. 

allowance to, in proceedings supplementary to the execution, 184. 
punishment oi, for disobedience to orders of judge or referee, 184. 
change of place of trial for convenience of, 71. 
• parties to action may be, 1 68. 
interest not to disqualify, 170. 
power of referee to compel attendance of, 121. 
examination of adversary as, 1C8. 
compelling parties to attend as, 169. 
co-pluintiff ur co-defendant may be examined as, 170. 
examination of, conditionally, costs on, 187. 
on motion, 172. 

in supplementary proceedings, 182. 
in surrogates' courts, 170. 
on trial at tbe circuit, 206. 
in special proceedings, 170. 
assignor of thing in action may be, 171. 
In divorce cases, 226. 
WRECKS, jurisdiction of county court as to, 87. 
WRIT of injunction, abolished, 100. 
of nuisance, abolished, 186. 
of error in civil actions, abolished, 143. 
of inquiry of da/mages, 81. See Assessment of damages. 
of Inquiry, on application for judgment on failure to answer, wher« to be 
executed, 205. 
WRITING, admission or inspection of, 167. 

stipulation as to proceedings in an action to be in, 202. 
See Admitiston, Discovery or inspection. 
WRITTEN INSTRUMENT, pleadings in action on, 50, 84. 

costs in action for construction of, 188. 
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